


The Attorney Geneval of the United States
February 5, 2024
Page 2

My team and [ also corrected several typographical ervors that we identified
on our own, and we removed a watermark and headers that designated the document
as a confidential dyraft.

After reviewing the draft report, the relevant intelligence agencies have
identified no content that is classified or otherwise unfit for public disclosure. The
White House Counsel has not conveved to me the President's decisions as to
assertions of execulive privilege: [ understand that the White House Counsel will
convey such decisions to you directly.

Thank vou for allowing the Special Counsel’'s Office to conduct our
investigation independently and for supporting us with the necessary resources.

I am extraordinarily grateful for the thorough. careful, and dihigent work of the
Department of Justice emplovees who worked on this matter. I am deeply honored to
have sevved with them.

Respectfully,
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Robert K. Hur
Speciai Counsel
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EXECUTIVE SUMMARY

We conclude that no crimmal charges are warranted in this matter.! We would
reach the same conclusion even if Department of Justice policy did not foreclose
criminal charges against a sitting president.?

Qur mvestigation uncovered evidence that President Biden wilifully retained
and disclosed classified maternals after his vice presidency when he was a private
citizen. These materials included (1) marked classified documents about military and
foreign policy in Afghanistan, and (2) notebooks containing Mr. Biden's handwritten
entries about issues of national security and foreign policy implicating sensitive
intelligence scurces and methods. FBI agents recovered these materials from the
garage, offices, and basement den in Mr. Biden's Wilmington, Delaware home.

However. for the reasons summarized below, we conclude that the evidence
does not establish Mr. Biden's guilt beyond a reasonable doubt. Prosccution of Mr.
Biden is also unwarranted based on our consideration of the aggravating and
mitigating factors sct forth in the Department of Justice’s Principles of Federal

Prosecution. For these reasons, we decline prosecution of Mr. Biden.

The classified decuments and other materials recovered in this case spanned

Mr. Biden’s career in national public Iife. During that career, Mr. Biden has long scen

"We submit this report to the Attorney General pursuant to 28 C.IWR. § 600.8(c),
which states that, “[alt the conclusion of the Special Counsel's work, he or she shall provide
the Attorney General a confidential report explaining the prosecution or declination decisions
reached by the Special Counsel.”

A Sitting President’s Amenability to Indictment and Criminal Proseculion, 24 Op.
O.1..C. 222, 260 {2000).



himself as a historic figure. Elected to the Senate at age twenty-nine, he considered
running for president as early as 1980 and did so in 1988, 2008, and 2020. He believed
his record during decadeg in the Senate made him worthy of the presidency, and he
collected papers and artifacts related to significant issues and events in his career.
He used these materials to write memoirs published in 2007 and 2017, to document,
his legacy, and to cite as evidence that he was a man of presidential timber.

In 2009, then-Vice President Biden strongly opposed the military’s plans to
send more troops to Afghanistan. U.S. policy in Afghanistan was deeply important to
Mr. Biden, and he labored to dissuade President Obama from escalating America’s
involvement there and repeating what My, Biden believed was a mistake akin to
Vietnam. Despite Mr. Biden's advice, President Cbama ordered a surge of additional
U.S. troops. and Mr. Biden's views endured sharp criticism from others within and
outside of the administration. But he always believed history would prove him right.
He retained materials documenting his opposition to the troop surge, including a
classified handwritten memo he sent President Obama over the 2009 Thanksgiving
holiday. and related marked classified documents. FBI agents recovered these
materials from Mr. Biden’s Delaware garage and home office in December 2022 and
January 2023.

Also. during his eight vears as vice president, Mr. Biden regularly wrote notes
by hand in notebooks. Some of these notes related to classified subjects, including the
President’s Daily Brief and National Security Council meetings, and some of the

notes are themselves classified. After the vice presidency., Mr. Biden kept these



classified notebooks in unsecured and unauthorized spaces at his Virgimia and
Delaware homes and used some of the notebooks as reference material for his second
memoir, Promise Me, Dad, which was published 1n 2017. To our knowledge, no one
has identified any classified information published 1n Promise Me, Dad, but Mr.
Biden shared information, including some classified information, from those
notebooks with his ghostwriter. FBI agents recovered the notebooks from the office

and bagement den in Mr. Biden's Delaware home in January 2023,

Marhed classified documents about Afghanistan. These documents from
fall 2009 have classification markings up to the Top Secret/Sensitive Compartmented
Information level. They were found in a box in Mr. Biden's Delaware garage that
contained other materials of great personal significance to him and that he appears
to have personally used and accessed. The marked classifted documents were found
along with drafts of the handwritten 2009 Thanksgiving memo My, Biden sent
President Obama in a last-ditch effort to persuade him not to send additional troops
to Afghanistan. These materials were proof of the stand Mr. Biden took in what he
regarded as among the most important decisions of his vice presidency.

Mr. Biden wrote his 2007 and 2017 memoirs with the help of a ghostwriter. In
a recorded conversation with his ghostwriter in February 2017. about a month after
he left office, Mr. Biden said. while referencing his 2009 Thanksgiving memo, that he
had “just found all the classified stuff downstairs.” At the time, he was renting a home
in Virginia, where he met his ghostwriter to work on his second memoir. Downstairs

from where they met was Mr. Biden’s office, where he stored his papers. He moved
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out of the Virginia home 1 2019, consolidating his belongings in Delaware-—where
FBI agents later found marked classified documents about the Afghanistan troop
surge 1n his garage.

Evidence supports the inference that when Mr. Biden said in 2017 that he had
“Just found all the classified stuff downstairs” in Virginia, he was referring to the
same marked classified documents about Afghanistan that FBI agents found in 2022
in his Delaware garage.

Nevertheless, we do not believe this evidence 1s sufficient, as jurors would
likely find reasonable doubt for one or more of several reasons. Bolh when he served
ag vice president and when the Afghanistan documents were found in Mr. Biden's
Delaware garage in 2022, his possession of them 1n his Delaware home was not a
basis for prosecution because as vice president and president, he had authority to
keep classified documents in his home. The best case for charges would rely on Mr.
Biden's possession of the Afghanistan documents in his Virginia home m February
2017. when he was a private citizen and when he told his ghostwriter he had just
found classified material.

Several defenses are likely to create reasonable doubt as to such charges. For
example, Mr. Biden could have found the classified Afghanistan documents at his
Virginia home in 2017 and then forgotten about them soon after. This could convince
some reasonable jurors that he did not retain them willfully. When Mr. Biden told
his ghostwriter about finding “all the classified stuff downstairs,” his tone was

matter-of-fact. For a person who had viewed classified documents ncarly every dav



for eight vears as vice president, including regularly in his home, finding classified
documents at home less than a month after leaving office could have been an
unremarkable and forgetiable cvent. Notably. the classified Afghanistan documents
did not come up agamn in Mr, Biden’s dozens of hours of recorded conversations with
the ghostwriter. or in his book. And the place where the Afghanistan documents were
eventually found in My, Biden's Delaware garage—in a badly damaged box
surrounded by household detritus—suggests the deocuments might have been
forgotten.

in addition. Mr. Biden's memory was significantly limited, both during his
recorded interviews with the ghostwriter in 2017, and in his interview with our office
in 2023. And his cooperation with our investigation, including by reporting to the
government that the Afghanistan documents were in hie Delaware garage, will hikely
convince some jurors that he made an innocent mistake, rather than acting
willfullv—that is, with intent to break the law—as the statute requires.

Another viable defense is that Mr. Biden might not have retained the classified
Afghanistan documents in hig Virginia home at all. They could have been stored, by
mistake and without his knowledge. at his Delaware home since the time he was vice
president. as were other classified documents recovered during our investigation.
This would rebut charges that he willfully retained the documents 1n Virginia.

Given Mr. Biden’s imited precision and recall during his interviews with his
ghostwriter and with our office, jurors may hesitate to place too much evidentiary

weight on a single eight-word utterance to his ghostwriter about finding classified
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documents in Virginia, in the absence of other. more direct evidence. We searched for
such additional evidence and found 1t wanting. In particular, no witness, photo, e-
mail, text message, or any other evidence conciusively places the Afghanistan
documents at the Virginia home in 2017,

In addition to this shortage of evidence, theve are other innocent explanations
for the documents that we cannot refute. When Mr. Biden told his ghostwriter he
“just found all the classified stuff downstairs,” he could have been referring to
somcthing other than the Afghanistan documents. and our report discusses these
possibilities in detail.

We have also considered that, at trial. Mr. Biden would likely present himself
to a jury, as he did during our interview of him, as a sympathetic, well-meaning,
elderlv. man with a poor memory. Based on our direct Interactions with and
observalions of him, he is somcone for whom many jurors wili want to identify
reasonable doubt. It would be difficult to convince a jury that they should convict
him-—by then a former president well into his eighties—of a serious felony that
requires a mental state of willfulness.

We conclude the evidence 18 not sulficient to convict, and we decline to
recommend prosecuticn of Mr. Biden for his retention of the classified Afghanistan

documents.

Notebooks containing classified information. FBI agents recovered from

unlocked drawers in the office and basement den of Mr. Biden's Delaware home a set
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of notebooks he used as vice president. Evidence shows that he knew the notebooks
contained classified information. Mr. Biden wrote down obviously sensitive
information discussed during intelligence briefings with President Obama and
meetings in the White House Situation Room about matters of national security and
military and forcign policy. And while reading his notebook entries aloud during
meetings with his ghostwriter, Mr. Biden sometimes skipped over presumptively
classified material and warned his ghostwriter the entries might be classified, but at
{east three times Mr. Biden read from classified entries aloud to s ghostwriter
nearly verbatim.

Some evidence also suggests Mr. Biden knew he could not keep classified
handwritten notes at home after leaving office. Mr. Biden. who had decades of
experience with classified information, was deeply familiar with the measures taken
to safeguard classified information and the need for those measures to prevent harm
to national sccurity. Asked about reports that former President Trump had kept
classified documents at his own home, My. Biden wondered how “"anyone could be that
rresponsgible” and voiced concern about “[{wlhat data was in there that may
compromisc sources and methods.” While vice president, he kept his notebooks in a
White House safe for a time, 1n contrast with his decision after leaving office to keep
them at home in unlocked drawers.

When Mr. Biden left office, he also knew his staff decided to store notecards
containing his classified notes in a Secure Compartmented Information Facility

(SCIF) at the National Archives, and he knew his notebooks contained the same type
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of classified information. As he told his ghostwriter during a recorded interview. the
same staff who arranged to secure his classified notecards “didn’t even know™ he had
retained possession of his classified notebooks. Twice in 2017, Mr. Biden visited the
National Archives SCIF to review his classified notecards while writing his book. Yet
he kept his notebooks, which also contained classified mformation, in unlocked
drawers at home. He had strong motivations to do so and to ignore the rules for
properly handling the classified information in his notebooks. He consulted the
notebooks liberally during hours of discussions with his ghostwriter and viewed them
as highly private and valued possessions with which he was unwilling to part.

We do not, however, believe this evidence would mect the government’s burden
at trial—particularly the requirement to prove that Mr. Biden intended to do
something the law forbids. Consistent with statements Myr. Biden made during our
interview of him and arguments made by the White House Counsel and Mr. Biden's
personal counsel, we expect Mr. Biden's defense at trial would be that he thought his
notebooks were his personal property and he was allowed to take them home. even if
they contained classified information. During our interview of him, Mr. Biden was
emphatic, declaring that his notebooks are “my property” and that “every president
before me has done the exact same thing.” that 1s, kept handwritten classified
materials after leaving office. He also cited the diaries that President Reagan kept in
his private home alter leaving office, noting that they included classified information.

Centemporaneous evidence suggests that when Mr. Biden left office in 2017,

he belicved he was allowed to keep the notebooks in his home. In a recorded



conversation with his ghostwriter in April 2017, Mr. Biden explained that, despite
his staff's views to the contrarv. he did not think he was required to turn in his
notecards to the National Archives—where they were stored in a SCIF—and he had
not wanted to do so. At trial, he would argue plausibly that he thought the same about
his notebooks.

If this is what Mr. Biden thought, we believe he was mistaken about what the
law permits, but this view finds some support in historical practice. The clearest
example 1s President Reagan, who left the White House in 1989 with eight years’
worth of handwritten diaries, which he appears to have kept at his California home
even though they contamed Teop Secret information. During criminal litigation
mvoelving a former Reagan administration official in 1989 and 1890, the Depariment
of Justice stated in public court filings that the “currently classified” diaries were Mr.
Reagan’s “personal records.” Yet we know of no steps the Department or other
agencies took to investigate Mr. Reagan for mishandling classified information oy to
retrieve or secure his diaries. Most jurors would likely find evidence of this precedent
and Mr. Biden's c¢laimed reliance on it. which we expect would be admitted at tmal,
to be compelling evidence that Mr. Biden did not act willfully.

As with the marked classified documents, because the evidence 1s not sufficient
to convict Mr. Biden for willfully retaining the notebooks, we decline prosecution.

We also considercd whether Mr, Biden willfully disclosed national defense
mformation to his ghostwriter by reading aloud certain classified notebook passages

to the ghostwriter nearly verbatim on at least three occasions. Mr. Biden should have



known that by reading his unfiltered notes about classified mectings in the Situation
Room. he risked sharing classified mmformation with his ghostwriter. But the evidence
does not show that when Mr. Biden shared the specific passages with his ghostwriter,
Mr. Biden knew the passages were classified and intended to share classified
information. Mr. Biden's lapses in attention and vigilance demonstrate why former
officials should not keep classified materials unsecured at home and read them aloud
to others. but jurors could well conclude that Mr. Biden's actions were unintentional.
We therefore decline to charge Mr. Biden for disclosure of these passages to his

ghostwriter.

Principles of Federal Prosecution. We have also evaluated “all relevant
considerations” in aggravation and mritigation, as outlined in the Justice Manual, and
determined that on balance, these factors do not support prosecution of Mr. Biden.?

Historically. after leaving office, many former presidents and vice presidents
have knowingly taken home sensitive materials related to national security from
their administrations without being charged with c¢rimes. This historical record 1s
mmportant context for judging whether and why to charge a former vice president—
and former president, as Mr. Biden would be when susceptible to prosecution—for
similar actions taken by several of his predecessors.

With one exception, there is no record of the Department of Justice prosecuting

a former president or vice president for mishandling classified documents from his

FUS. Dep't of Just.. Just. Manual §§ 9-27.001. 9-27.220, 9-27.230 (2023).
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own administration. The exception 18 former President Trump. It is not our role to
assess the criminal charges pending against Mr. Trump, but several material
distinctions between Mr. Trump's case and Mr. Biden's arve clear. Unlike the evidence
mmvolving My, Biden, the allegations set forth in the indictment of Mr. Trump. if
proven, would present serious aggravating facts.

Most notably, after being given multiple chances to rveturn classified
documents and avoid prosecution, Mr. Trump allegedly did the opposite. According
to the indictment, he not only refused to return the documents for many months, but
he also obstructed justice by enlisting others to destroy evidence and then to lie about
it. In contrast, Mr. Biden turned in classified documents to the Natiocnal Archives and
the Department of Justice, consented to the search of multiple locations including his
homes, sat for a voluntary interview. and in other wayvs cooperated with the
imvestigation.

In reaching our decision, we did not consider every clircumstance in which
criminal charges against a former president or vice president for mishandhing
classified information may be warranted. But on the facts of this case. “the
fundamental interests of society” do not “require” criminal charges against Mr.
Bidend For this additional reason, applying the Principles of Federal Prosecution set
forth in the Justice Manual, we decline prosecution.

The practices of retaining classified material in unsecured locations and

reading classified material to one’s ghostwriter present serious risks to national

+U.S. Dep’t of Just,, Just. Manual §§ 9-27.001, 9-27.220 (2023).
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security, given the vulnerability of extraordinarily sensitive information to loss or
compromise to America’s adversaries. The Department routinely highlhights such
risks when pursuing classified mishandling prosecutions. But addressing those risks
through criminal charges, the only means available to this office, is not the proper

remedy here.

Other classified materials. For other recovered classified documents, after
a thorough 1investigation the deasion to decline criminal charges was
straightforward. The FBI recovered additional marked classified documents at the
Penn Biden Center. elsewhere in Mr. Biden’s Delaware home, and in collections of
his Senate papers at the University of Delaware. but the evidenece suggests that Mr,
Biden did not willfully retain these documents and that they could plausibly have
been brought to these locations by mistake. We also investigated whether persons
other than Mr. Biden knowingly mishandled these classified documents, and our
investigation showed that thev did not. In reaching these conclusions, we note the
numerous previous instances in which marked classified documents have been
discovered intermixed with the personal papers of former Executive Branch officials

and members of Congress.

Mpr. Biden’s ghostwriter and destruction of evidence. After learning of the
special counsel's appointment in this matter, Mr. Biden's ghostwriter deleted audio
recordings he had created of his discussions with Mr. Biden during the writing of Mr.
Biden’s 2017 memoir. The recordings had significant evidentiary value.

12



After telling the Special Counsel's Office what he had done, the ghostwriter
turned over his computer and external hard drive and consented to their scarch.
Based on the FBI's analysis, 1t appears the FBI recovered all deleted audio files
relating to the memoir, though portions of a few of the files appear to be missing,
which 1 posstble when forensic tools are used to recover deleted files. The ghostwriter
kept, and did not delete or attempt to delete, hig near-verbatim transcripts of the
recordings and produced those transcripts to us, inciuding for each of the incomplete
recovered files,

We considered whether to charge the ghostwriter with obstruction of justice.
but we believe the evidence would be insufficient to obtain a conviction and therefore
declined 1o prosecute him.

While the ghostwriter admitted that he deleted the recordings after he learned
of the gpecial counsel’'s investigation, the evidence falls short of proving bevond a
reasonable doubt that he intended to impede an investigation, which 1g the intent
required by law. In his interviews, the ghostwriter offered plausible, innocent reasons
for why he deleted the recordings. He also preserved his transeripts that contain some
of the most incriminating information against Mr. Biden—including his statement
about finding “all the classified stuff downstairs™ in 2017—which 1s inconsistent with
an intent to impede an investigation by destroyving evidence. And the ghostwriter
voluntarilyv produced to investigators his notes and the devices from which the

recordings were recovered.
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For these reasons, we believe that the admissible evidence would not suffice to
obtain a conviction of the ghostwriter for obstruction of justice. On balance, relevant

aggravating and mitigating factors also do not support his prosecution.
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CHAPTER ONE
LEGAL FRAMEWORK GOVERNING CLASSIFIED INFORMATION

The Constitution vests the president with “authority to classify and control
access to mnformation bearing on national security.”® By executive order, presidents
since Franklin Roosevelt have prescribed a system for classifving and safeguarding
national security information.b In 1994, Congress directed the president to establish
by executive order or regulation uniform procedures governing access to classified
information across the executive branch.” President Obama issued the current order
when Mr. Biden was vice president.® Among other things. the order sets forth rules
that determine whether a person may access classified information and how that
information must be handied.?

The 1994 statute—and, bv implication, the current executive crder governing
classified information—do not apply to a sitting president or vice president, members
of Congress, justices of the Supreme Court, and federal judges.1©

There 18, however, no statutory exception for a former president or vice

president, and the restrictions on access to classified mmformation in the executive

Y Dep’t of the Navy v, Egan, 484 U.S. 518, 527 (1988); see U.S. CONST. art. If, § 2.

6 KEVIN R, KOSAR, CONG. RSCH. SERV.. R41528, CLASSIFIED INFORMATION POLICY AND
EXECUTIVE ORDER 13526 3 (2010).

"0 US.C§ 3161,

# Classified National Security Information, Executive Order 13526, 75 IFed. Reg. 70
{2008).

Yid. § 4.1

050 U.S.C. §§ 3161(a), 3163.

~
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order and the rules prescribed under its authority appear to apply to such former
officials. 'l

The order defines classified information to include: {a) mihitary plans, weapons
systems, or operations: (b) foreign government information; and {¢) intelligence
activities, including covert actions and intelligence sources, methods, or eryptology. 12
Information 13 classified onlv if “its unauthorized disclosure could reasonably be
expected to cause identifiable or describable damage to the national security.”!’
Information 1s classified as “"Confidential” if its unauthorized disclosure reasonably
could be expected to cause damage to the national security. It 18 classified as “Secret”
if its unauthorized disclosure reasonably could be expected to cause serious damage
to the national security. And 1t 18 classified as "Top Secret” if its unauthorized
disclosurce reasonably could be expected to cause exceptionally grave damage to the
national security.}!

The order also scts forth conditions that anyv person (other than the current
officeholders listed above) must meet to access to classified information.!® To recelve
such access, a person 18 required to:

1. Have a favorable determination of eligibility (genervally after completion of
a background mvestigation);

2. Sign an approved nondisclosure agreement; and

U550 U.S.C. § 3163; Kxceutive Order 13526 8§ 4.1{a), 4.4; Trump . United States, No.
22-13005, 2022 WL 4366684, at *8 (11th Cir. Scpt. 21, 2022) (per curiam).

12 Executive Order 13526 § 1.4,

B Id. § 1.4,

HId o § 1.2

Yfd. § 41
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3. Have a necd-to-know the information.!¢

For former presidents and vice presidents, the order expressly allows for the
need-to-know requirement (but not the others listed above) to be waived by an
agency.'” A former official may obtain such a waiver only if a senior official of the
agency that oviginated the classified information “determines in writing that access
15 consistent with the interest of the national security,” “takes appropriate steps to
protect [the] classified information from unauthorized dizclosure or compromise.” and
“ensures that the information 1s safeguarded in a manner consistent with [the
executive order].”19

In addition to establishing rules that govern access to classified information.
the order alse requires agency heads to establish controls over hoew it must be
stored. ! Among other things, Top Secret and Secret information must be kept m a
storage contamner approved by the General Services Administration or an approved
and locked storage area.?0 Information rhat 1s even more sensitive—called Sensitive
Compartmented Information and sometimes referred to as “codeword” information—
must be stored in an aceredited Sensitive Compartmented Information Facility, or

SCIF.2!

16 1d. § 4.1(a).

Yld § 4.4

S 1d. § 4.4; Trump v. Uniied Siates, No. 22-13005, 2022 WL 1366681, at *8.

19 Executive Order 13526 § 4.1(g).

20 See 32 C.F.R. §§ 2001.43(b)(1) and (2), 2001.53.

21 Office of the Director of National Intelligence, Intelligence Community Directive
T05 (2010). Sensitive Compartmented Information 1s a subset of classified information
“concerning or derived from intelligence sources, methods or analytical processes that is
required to be protected within formal access control systems established by the [Director of


https://information.Hi

The restrictions described above apply to classified information in any

documentary form, whether it is printed. typed, or handwritten.2?

National Intelligencel” QOffice of the Director of National Intelligence, [ntelligence
Community Directive 703, “Protection of Classified Natienal intelligence, Including Sensitive
Compartmented Information,” § D2 {2013).

2 See Executive Order 13626 §§ 1.1, 2.1, 6.1(1). 6.1(p), 6. F{1).
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CHAPTER TwoO

OVERVIEW OF THE INVESTIGATION

I. DiSCOVERY OF CLASSIFIED DOCUMENTS

A. Personal counsel to Mr. Biden discovered marked classified
documents at the Penn Biden Center

On November 2, 2022, Patrick Moore—one of Mr. Biden's personal counsel—
reviewed boxes of material belonging to Mr. Biden, which were stored at the Penn
Biden Center for Diplomacy and Global Engagement in Washington, D.C., an office
space formerly used by Mr. Biden. During this review, Moore found documents with
classificaticn markings dating to My, Biden's vice presidency.

Moore notified Robert Bauer, another personal counsel to Mr. Biden, who then
notified the White House C'ounsel. That evening. the White House Counsel's Office
informed the general counsel for the National Archives and Records
Administration. 2}

The next morning, November 3. 2022, the National Arvchives sent two
archivists to retrieve the documents and the three boxes in which they were found. 2!
Upon reviewing the documents in a SCIF, the National Archives found nine

documents, totaling 44 pages, with classification markings.?® The documents were

23 NARA Ceneral Counsel 11/10/22, FBI Serial 4 at 1-2: FBI Serial 4 1A5 at 2-3. An
FBI Serial refers o a numbered entry in the FBI's case file, which may have evidentiary
attachments that are often designated as “1A” files. When an FBI agent logs a new report,
for example, into the case file. the report is given a serial number corresponding to the order
in which the new file was logged.

24 NARA Archivist 2 11/10/22, FBI Serial 3 at 1-2; NARA COS 11/16/22, FBI Serial 6
at 1-2; NARA CQO 11/15/22, FBI Serial 10 at 2-3; NARA General Counsel 11/10/22, FBI
Serial 4 at 2,

2 NARA Archivist 2 11/10/22, FBI Serial 3 at 2; NARA COO 11/15/1022, FBI Serial
10 at 3 and 1A8 11-422 e-mail with notes on hoxes.

19



classified up to the Top Secret level and included codes indicating some of the
mmformation was Sensitive Compartmented Information.2t The marked classified
documents were located 1n two of the three boxes.! All three boxes contained records
dating from Mr. Biden's time as vice president.??

The dayv after the National Archives retrieved the classified documents, on
November 4, 2022, the Archives notified officials in the National Security Division of
the Department of Justice (DOJ) and the Office of the Director of National
Intelligence of the discovery of “classified records related te President Biden's time as
Vice President.”2® A few days later, on November 9, the FBI opened an imtial
assessment to begin investigating the matter.2?

The following day, November 10, the Chief of DOJ's Counterintelligence and
Export Control Section sent Bauer a letter describing the steps that Bauer and others
acting on the president’s behalf should take.?® The Chief informed Bauer that “f{t]he
prospect that classified material may have been stored in an unsecure location over
a prolonged period may have national security implications.”?! He also told Bauer
that. pending further action by DOJ, the Penn Biden Center and Mr. Biden's post-

Vice Presidential Office should (1) secure “rooms and locations that contain any

26 NARA Archivist 2 11/10/22, FBI Serial 3 at 2; NARA COO 11/15/22, FBI Serial 10
at 3 and 1A8 11-422 e-mail with notes on boxes.

2V NARA COO 11/15/22, FBI Serial 10 at 3.

28 11/4/22 e-mail from NARA O1G. FBI Serial 28. 1A35.

2 Fhe FBI opened an initial assessment on November 9, 2022, See FBI Serial 1; FBI
Serial 2; FBI Serial 28 On January 13, 2023, the FBI converted the 1initial assessment to a
fuil investigation after receiving approval from the Attorney General and other appropriate
authorities. I'Bl Serial 68.

501110722 1tr. from CES Chief, FBI Serial 9, 1A7T.

31 [d.
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additional potential government records and materials from President Biden's time
as Vice-President,” (2) preserve the status quo as to the location of such materials
and refrain from reviewing them, (3) preserve all video footage, visitor logs, and other
access records from the Penn Biden Center. (4) provide a list of all locations where
material from Mr. Biden's time as vice president have been stored. and (5) give
express consen! for FBI and Department of Justice personnel to review the recovds
retrieved by the National Archives ™

Bauer responded the next day stating that President Biden had no objection to
the requested steps and would “cooperate fully with the Department and, as directed
by the Department, with [the Archives].”? Bauer stated, “[wle do not know of any
rooms or locations that contain additional potential government records and

materials from President Biden’s time as Vice President., but will immediately

3

acknowledge and act as dirceted in the event we learn of anv, as we did here.™

On November 14, 2022, the Attorney General assigned John Lausch, then the
U.5. Attorney for the Northern District of THinois, to lead the initial investigation and
assess whether the Attornev General should appoint a special counsel to investigate
the matter.’® Among other steps, investigators interviewed witnesses, reviewed the

recovered documents, obtained security video footage from the Penn Biden Center.

11710722 1tr, from CES Chief, FB1 Serial 9, 1A7.

34 11/11/22 e-mail from Bauer, FBI Serial 9, 1A7.

3 [d.

35 Attorney Genceral Merrick B. Garland Delivers Remarks on the Appointment of a
Special Counsel. Office of Public Affairs, U.S. Dep’t of Justice (Jan. 12, 2023),
https://www justice.gov/opa/speech/attornev-general-mervick-b-garland-delivers-remarks-
appointment-special-counsel-0 (last visited Feh. 2, 2024).
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and conducted a consensual search of the Penn Biden Center to ensurce there were no
other classified materials there. 3¢

B. Personal counsel discovered marked classified documents
relating to Afghanistan in Mr. Biden’s Delaware garage

On December 20, 2022, nearly seven weeks after the mitial discovery of
classified documents at the Penn Biden Center. Bauer and Moore traveled to Mr.
Biden's personal residence m Wilmington, Delaware to search the garage for
classified documents or other Obama-era presidential records.3” They later explained
that through discussions with current and former Biden staffers, they came to believe
that decuments from Mr. Biden's time as vice president may have been moved 1nte
the garage.’® We considered the possibility that Mr. Biden alerted his counsel that
clasgsified documents were 1n the garage, but our investigation revealed no evidence
of such a discussion because, 1t if happened, it would be protected by the attorney-
client privilege.

Bauer searched a closet In the garage and found documents with classification
markings ingide a binder.?® After Bauer made this discovery, Moaore found documents
with classification markings in an unsealed box 1n another area of the garage.

including documents from 2009 relating to U.S. policy in Afghanistan.# After finding

3 FE g, NARA COS 11/16/22, FBI Serial 6: NARA COO 11/15/22, FBI Serial 10; NARA
Archivist 3 11/16/22, FBI Serial 7;: Moore 11/18/22, IFBI Serial 16: Staff Assistant 3 12/21/22,
FBI Serial 36; Executive Assistant 1/4/22. FB1 Serial 64; FBI Serial 19; FB! Serial 26: FBI
Serial 11; FBI Serial 693; FBI Serial 14.

37 See Moore 2/17/23, FBIE Serial 96; 12/28/22 Narrative from Bauer, FBI Scrial 8 1A5.

3 See Moore 12/21/22, FIBI Serial 33.

3 Id. at 2: 12/28/22 Narrative from Bauer at 2, FBI Serial 8 1A5.

U Moore 12/21/22, FBI Serial 33 at 2; 12/28/22 Narrative from Bauer at 2, FBI Serial
8 1A5; FBI Serial 75 at 2.
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these marked classified documents in two locations in the garage, Baucr and Moore
stopped themr search. !

Later that same day, Bauer notified Lausch of the discoveries in Mr. Biden's
garage.'? On Mr. Biden’s behalf, Bauer provided consent for FBI agents to search the
garage and scize classified or other government records from the time of the Obama
admimistration.

The FBI ditsparched two agents to retrieve the bhoxes in the garage the following
day.* The agents met Moore at the garage, expecting he would point them to all of
the boxes potentially containing classified material.?® Upon learning, however. that
counsel had not searched the entive garage, the agents conducted a limited search of
the garage intended to determine whether it contained other elassified documents. '6
The agents seized the containers Mr. Biden’s counsel had identified and several other
containers, documents, and materials. 7

The two agents lacked sufficient resources to conduct a comprehensive search
of the entire garage given the volume of material stored there ¥ Accordingly, Lausch
e-mailed Bauer and asked that he engure “that the garage remains secure, access to

it 18 strictly hmited, and no items are removed from that location until a further

1T Moore 12/21/22, FBI Serial 33 at 2; 12/28/22 Narrative from Bauer at 2, FBI Serial
8 1AL,

£ Moore 2/17/23, FIBT Serial 96 at 3-4, 11; Moore 11/18/22, FBI Sevial 16 at 2; 12/28/22
Narvative from Bauer, FBI Serial 8 1A5.

12720022 Consent to Search, FBI Serial 35 1A39.

H FBI Serials 29, 35.

5 FRI Serial 35 at 1.

® Id. at 1-2.

Y ld. at 3-5; FBI Serial 29.

¥ FBI Serial 35 at 1-2.
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review of the remaining materials occurs.”¥ Lausch also wrote that they neceded to
“continufe] our conversation about the Department receiving appropriate assurances
that no records from President Biden's prior term as Vice-President remain at any
unauthorized location, including within the Wilmington Residence, or any other
residence, storage facility, or space.”3

C. Personal counsel discovered more marked classified documents
in Mr. Biden’s basement den

After the holidays. Bauer and Jennifer Miller, another personal counsel for Mr.
Biden, continued their efforts to determine whether there were any other classified
records in Mr. Biden's Delaware home. 5! On the evening of January 11, 2023, counsel
traveled to the house 1o search arveas other than the garage. 2 Bauer and Miller
remained together during the search.”® Theyv first searched Mr. Biden's primary
office—sometimes called “the library’-—on the main floor of the house’! They
identified no documents with classification markings there.’ They moved on to the
den in the basement.? There, in a wooden two-drawer file cabincet, counsel found a

document with classification markings from the Obama administration in a notebook

W Jd 0 12/22/22 e-mail {rom Lausch to Bauer; FBI Serial 34, 1A38,

512/22/22 e-mail from Lausch to Bauer: FBI Serial 34, 1A38,

oL Miller Tr. at 9-10; FBI Serial 51.

2 1°B1 Serial 51: 1/17/23 Deseription of Scarches from Bauer, FBI Seral 55, 1A67;
Miller Tr. at 4-5.

33 Mitler Tr. at 10-12: BRI Serial 51.

M 1/17/23 Description of Searches from Bauer at 1-7, FBI Scrial 55, 1AG7; Miller Tr.
at 6.

5 See 1/17/23 Description of Searches from Bauer at 1-7. FBI Serial 55, 1A67.

¥ 1/17/23 Description of Scarches from Bauer at 7; Miller Tr. at 40.
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labeled “1/6/12 #2 Foreign Policy.”?” Bauer and Miller stopped their detailed scarch
at this point and performed a cursory visual inspection of the rest of the house after
that.3s

The next day, January 12, 2023, Bauer informed Lausch of the discovery in the
basement den.® The FBI sent agents to the house that evening to recover the
classified material.? Bauer informed Lausch that, at that time, Bauer did not have
Mr. Biden's consent for the FBI to search and seize his notebook that contained the
marked classified document. Thus, on Bauer’s instructions. Richard Sauber of the
White House Counsel’s Office met agents at the house and escorted them to the
marked classified material found in the notebook in the basement cabinet.®!

Agents ohserved Sauber pick up the notehook and leaf through it. Sauber and
the agents eventually found two documents with classification markings: (1) a4 three-
page PowerPoint presentation marked as “Secret//NOFORN//Pre-decisional” dated
May 22, 2013, relating to Afghanistan: and (2) a three-page memorandum labeled
“TS/SCI ——shorthand for Top Secret/Sensitive Compartmented Information—dated
November 1, 2013, relating to Iraq.%2 The agents seized the documents with
classification markings and secured the “1/6/12 #2 Foreign Policy” notebook in a

locking classified-document courier bag. 9 After discussions with Lausch, Sauber

5 1/17/23 Description of Searches from Bauer at 7; Miller Tr. at 40-12, 44; FBI Serial
14.

3 1/17/23 Description of Scarches from Bauer at 7-8; Miiler Tr. at 46, 51, 59.

59 1/13/23 Conference Call with Bob Bauer and personal counsel, FB1 Serial 51 at 1-2.

60 See FBI Serial 44.

51 WBI Serials 44, 694,

62 1*BI Serial 43; FBI Serial 44 at 1-2.

6t FBI Serial 44 at 2; FBI Serial 160 at 2.
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provided the “1/6/12 #2 Foreign Policy” notebook to FBI agents two days later.%? The
notebook, like other notebooks described below, contained Mr. Biden's handwritten
notes as vice president relating to foreign policy and national security.?

D, The Attorney General appointed a special counsel to investigate

On January 12, 2023—the same day FBI agents retrieved marked classified
documents from the basement cabinet—the Attorney General appointed Robert Hur
as special counsel to Investigate the matter% The Attorney Generals Order
authorized Hur to conduct the investigation initially led by Lausch, “including
possible unauthorized removal and retention of classified decuments or other records
discovered at the Penn Biden Center for Diplomacy and Global Engagement and the
Wilmington, Delaware, private residence of President Joseph R. Biden, Jr., as well as
any matters that arose from the initial investigation or may arise directly from the
special counsel’s investigation or that are within the scope of 28 C.F.R. § 600.4(a).”%"

E. FBI agents discovered more marked classified documents and

handwritten classified notes in various parts of Mr. Biden's
home

After the discovery of the classified documents in Mr. Biden's basement, Mr.

Biden consented to a search of the entirety of the Delaware home by the FBI for

4 FBI Serials 46, 51

8 Notebook 1B15: FBI Serial 199,

56 Office of the Attorney General, Order No. 5588-2023, Appointment of Robert K. Hur
as Special Counsel (January 12, 2023).

57 Id. Section 600.4(a) of Title 28 of the Code of IFederal Regulations provides, in
relevant part, that cthe jurisdiction of a special counsel “shall also include the authority to
investigate and prosecute federal crimes committed in the course of, and with intent to
interfere with, the Special Counsel's investigation. such as perjury, obstruction of justice,
destruction of evidence, and intimidation of witnesses.” 28 C.F.R. § 600.4(a).
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relevant materials, including documents with classification markings and other
potentially classified information. 8

FBI agents searched the home on January 20, 2023.5% Agents searched all
areas of the house, including the garage. which agents had partially searched on
December 21, 2022.79 The house has a lower-level basement, a first-level main floor,
a second level with the primary bedroom, and a third-level top floor with additional
reoms and attic storage space.’! Agents seized 1tems that fell primanly into two
categories: (1) boxes or folders containing documents with classification markings,
most of which date to the 1970s and relate to foreign trips Mr. Biden took as a senator:
and (2) notebooks containing his handwritten notes from his time as vice president
relating to foreign policy and national security. Two of these notebooks had marked
classified documents stored iInside them, and several notebocks contained
handwntten information that was 1tself classified. 2

In Mr. Biden's garage, agents found several documents with classification
markings dating from Mr. Biden's time in the Senate in the 1970s and 1980s.7% Some
of those documents relate to foreign trips Mr. Biden took as a senator, some of which
he chronicled in his 2007 memoir, Promises to Keep. Agents found those Senate-era

documents in a storage closet in Mr. Biden's garage.

58 1/20/23 Consent to Search for the Wilmington House, FBI Serial 77.
8 FBI Serial 77.

W FBI Serials 77, 35.

TFBI Serial 77.

2 id.; FBI Serial 676.

3 FBI Serials 77, 639: Recovered documents D1-D17, D17-1 to D19,
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In Mr. Biden’s main-floor office, basement den, and second-floor office, agents
found and scized seventeen notebooks and a stack of notecards, all of which contained
Mr. Biden’s handwritten notes on foreign policy and national security matters as vice
president.”! Two of the notebooks. found in the main-floor office, had documents with
classification markings stored mside them.”

Klsewhere in the house, agents found one document with classification
markings in the third-level den.™ And in an office attached to the primary bedroom
on the second level agents found a binder (similar to a binder previously found in the
garage). which contained most of the same marked classified documents as the binder
found in the garage. ™"

F. FBI agents found more marked classified documents from the
Senate era at the University of Delaware

Between January and June 2023, FBI agents searched over 300 bhoxes
contaiming Mr. Biden's Senate papers. which were stored in two locations at the
University of Delaware. Within those boxes, agents found documents with potential
classification markings, dating from 1977 to 1991, during Mr. Biden's service in the
Senate.

II. SUMMARY OF INVESTIGATIVE ACTIVITY
The FBI and the Special Counsel's Office undertock an extensive investigation

into Mr. Biden's handling of classified information and of the classified documents

“FBI Serial 77,

5 1d.; FBI Serials 178, 682,
6 FBI Serial 77.

= Id.; ¥BI Serial 701.

# FBI Sertals 83, 91, 95, 290.
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the FBI scized. We applied our best efforts to conduct the investigation thoroughly
and expeditiously.

Investigators conducted 173 interviews of 147 witnesses, including Mr. Biden
himself. All told. the investigation collected over seven million documents, including
e-mails, text messages, photographs, videos, toll records, and other materials from
both classified and unclassified sources.

We also coordinated with the government agencies that had eguities in the
classified and potentially classified documents the FBI seized from locations
associated with My, Biden. The agencies conducted clagsification review of seized
documents to recommend the appropriate classification level, compartmentation, and
dissemination controls for each document. Investigators met with subject-matter
experts in the intelligence community to determine whether the documents contained
information that a jury could conclude was national defense information under the
Espionage Act."™

Mr. Biden’s notebooks, which contained, among other things, his handwritten
notes taken during classified meetings as vice president. presented a challenge. None
of the pages contained classification markings but investigators assessed some of the
content was potentially classified. Classification review by intelligence agencies of
unmarked information is more challenging and time-consuming than for marked
documents. We therefore reviewed all of Mr. Biden’s handwritten notes and selected

thirty-seven excerpts totaling 109 notebook pages to submit for classification review.

W See Chapter 9. Section 1B for a discussion of the term “national defcnse

information.”
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investigators selected entries they believed were most likely highly classified and
that a jury of laypeople would find was national defense information under the
Espionage Act.

For both marked classified documents and unmarked documents, the Office of
the Director of National Intelligence reviewed ecach document and provided a list of
agencies with potential equities in each document. The FBI requested classification
review from cach identified agency accordingly. For documents where muitiple
agencies had equities, the Spectal Counsel's Office used the highest level of
classification identified by an agency as the current classification of the document.
Results of the classification review are summarized in Appendix A, which provides
an unclassified summary of the recovered documents submitted for classification
review.

Classification review conducted in the context of a criminal investigation has
Llimitations. Agencies with equities in the information in the seized documents have
applied their best efforts to determine the current classification of the material we
submitted to them. In so doing, some have indicated that classification
determinations are subject to change. Real-world events and changed circumstances
can affect the harm to national security that would result from unauthorized
disclosure of the information. Changed circumstances and events could therefore
result in future modifications to classification determinations.

Some agencies have also noted that, in the typical context of a classification

review, such as pursuant to a Freedom of Information Act request, they consult with
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one another before making a final classification determination. That is to ensure an
agency does not. for example, release information another agency considers classified.
In this investigation, however, the Special Counsel's Office and FBI have asked
agencles to determine only the classification of information belonging to them,
without consulting other agencies to determine the overall classification of a
document. Consistent with how the Department of Justice has handled the 1ssue in
similar investigations, the Special Counsel’'s Office enlisted the help of the Office of
the Director of National Intelligence to determine which information should he
submitted to which agency. Classification determinations provided to the Special
Counsel’s Office, thevefore, are not “final” determinations of the agencies, in the sense
that each agency cannot uncquivocally state the classification level of a decument
without having undertaken that interagency coordination themselves. Instead.
agencies have provided classification determinations specific to the information they
originated or own, and nothing more.

Finally, the National Security Couneil 18 an equity holder in a large volume of
the classified or potentially classified information recovered in this investigation. The
National Security Council, however, works in direct support of Mr. Biden in his
current position as president. To avoid a conflict of interest in having Mr. Biden's own
National Security Council determine the classification level of documents recovered
in this investigation. the White House asked the Department of State to “stand in”
for the National Security Council in conducting classification review of White House

or National Security Council information. The State Department did so by applying
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the National Security Council's classification guide to the documents with such
information, rather than by following its internal State Department classification
review process. The State Department, however, 1s not the National Security Council.
And the classification authorities at the State Department do not have the legal
authority to classify information belonging to the National Security Council. Results
recelved from the State Department as a “stand-in” for the Nationa! Security Council,
therefore, are the government’s current best estimate of classification under the

circumstances. The National Security Council could reach different conclusions.
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CHAPTER THREE

HANDLING OF CLASSIFIED INFORMATION IN
THE OFFICE OF THE VICE PRESIDENT

As vice president, Mr. Biden received and stored classified materials at the
White House, his official residence at the Naval Observatory, his private home in
Delaware, and-—very briefly—his rental home in Virginia 8¢ He relied on staff to help
deliver, store, and retrieve these classified materials.

The task of tracking and retrieving these documents was challenging given the
relatively small size of Mr. Biden's staff and the volume of classified material Mr.
Biden received through various channels on a near-daily and often urgent basis.
While many members of Mr. Biden's staff sought to ensure that classitied information
was handled and stored properly. the Office of Viee President as a whole was unable
to account for all the classified material Mr. Biden received and retained. Mr. Biden
was known te remove and keep classified material from his briefing books for future
use, and his staff struggled-—and sometimes failed—to retrieve these materials. And
there was no procedure at all for tracking some of the classified material Mr. Biden
received outside his hriefing books.

Mzr. Biden also kept some material on his person or in his briefcase that he
carried between the West Wing and his residences ! Staff did not go through the

briefcase to retrieve or archive material {from 1£.52

80 See Chapter Seven.
8L Staff Assistant 3 10/4/23 Tr. at 49: Execcutive Assistant 9/28/23 Tr. at 73-71;

Personal Aide 1 4/26/23 Tr. at 58; Personal Adde 2 Tr. at 35.
52 See Staff Assistant 3 10/4/23 Tr. at 67-68; Military Aide 10 Tr. at 22,
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These gaps in the tracking and retrieval of Mr. Biden's classified materials
made it more difficult to determine when, how. and why many of the classified
documents later found in Mr. Biden’s home and think tank ended up where they did
not belong.

I STRUCTURE OF THE OFFICE OF THE VICE PRESIDENT

Numerous witnesses told us that Mr. Biden relied on his staff to help transport,
store, or return classified materials he received as vice president, and to ensure that
those materals were handled properly 3 As summarized below, several groups of
staff were involved with the handhng of classified material.

National Security Affairs staff. The Office of the Vice President had its own
National Security Affairs staff that supported the vice president, his national securily
advisor, and his deputy national security advisor.® This office was distinct from
President Obama's much larger National Security Council staff, which had its own
svstems for tracking and logging classified material that went to the president.®

The National Sceurity Affairs staff consisted of (1) the national security advisor
and staff. and {2) the Executive Secretary tecam. The national security advisor’s staff
included a mix of political staff and detailees from agencies such as the State
Department; they provided substantive advice to the vice president on matters of

foreign policy and national security # While the national security advisors often

& Military Aide 4 Tr. at 7; Military Aide 9 Tr. at 7.

81 See, ¢.g., Executive Secretary 3 Tr. at 11-17.

8 NSC Records Divector Tr. at 18-31; McKeon Tr. at 36-10; Executive Secretary 1 Tr.
at 73; ixecutive Secretary 3 Tr. at 14-15; Bakotic 7/19/23 Tr. at 9.

56 11/1/16 Memorandum from Outgoing OVP NSA, SCOH-000143. See also OVP NSA
Staffer 3 Tr. at 5.
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attended meetings and briefings with Mr. Biden where classified documents were
discussed, these advisors did not view themselves as responsible for retrieving any
classified materials from Mr. Biden or ensuring that he stored them properly .8

The Executive Secretary team had an admimstrative role: It compiled,
provided, tracked, and retrieved classified material for Mr. Biden S8 It was a small
group, composed mostly of detailees from agencies, who provided administrative
support and assisted in compiling classified bricfing books for My, Biden.®® The

worked closely with

Executive Seccretaryv—an experienced, career miulitary officer
the Director of Programs, who continued through the transition from the Bush
administration and served through the entirety of the Obama admimstration.®

The Executive Secretary team had little direct aceess to Mr. Biden and relied
on others to deliver and retrieve classified briefing books.”! These others included

military aides. naval enlisted aides, personal aides, and front office assistants.

¥ OVP NSA Staffer 2 Tr, at 41-42: OVP NSA Staffer 1 Tv. at 41; Blinken Tr. at 13;
Sultlivan Tr. at 19

8 See, e.g., Director of Programs Tr. at 55-58. 105; Executive Secretary 1 Tr. at 14-18,
65; IExecutive Secretary 3 Tr. at 13; Bakotic 7/19/23 Tr. at 9-10; Executive Secretary 2 Tr. at
6, 9, 30; 11/1/16 Memorandum from Qutgeing OVP NSA, SCOH-000143.

8 Fxecutive Secretary 1 Tr. at 14, 21-22: Bakotic 7/19/23 Tr. at 10; Director of
Programs Tr. at 17-18; Executive Secretary 2 Tr. at 9; Executive Secretary Staffer 3 Tr. at
24-25; Exceutive Secretary Staffer 1 Tr. at 34, 41; Exccutive Secretary Statfer 2 7/7/23 Tr. at
5-9.

2 Iixecutive Secretary | Tr, at 7, 11-12, 17, 65; Execcutive Secretary 2 Tr, at &, §;
Executive Secretary 3 Tr. at 11-13, 37-39; Bakotic 7/19/23 Tr. at 6-12; 11/1/16 Memorandumn
from Outgoing OVP NSA, SCOH-000143; Director of Programs Tr. at 5-6.

9 See, e.g., Director of Programs Tr. at 12; Kxecutive Secretary 3 Tr. at 46; Bakotic
7/19/23 Tr. at 52-53; 1/14/17 e-ma1l amongst OVP National Security Affairs staff, Military
Aldes, and Naval Enlisted Aides, SCOH-000447.
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Military aides. Military aides were servicemembers on detail from the
Department of Defense %2 Their primary role was to ensure continuity of operations
should something happen to the president.?? They also helped deliver classified
material from the National Security Affairs staff to Mr. Biden when he was not at the
White House, and brought classified material back when Mr. Biden was finished with
it.% This included printing classified materials and compiling classified binders for
Mr. Biden when he was traveling 9

Military aides were not responsible for ensuring that all materials dehivered to
the vice president were retrieved or properly disposed of, or for otherwise tracking
classified documents. " But they assisted with the handling of classified documents
because of their high-level security clearances, proximity to the vice president, and
access fo proper storage containers for classified material, such as lockable bags. ¥’

Naval enlisted aides. Naval enlisted andes supported Mr. Biden at the Naval
Observatory and at his personal home in Delaware, as well as on all foreign and
domestic travel.% Their primary duties included cooking, cleaning, and laundry for
the vice president.® Like military aides, they served as go-hetweens for the dehivery

and retrieval of elassified information due to their security clearances and proximity

%2 See, e.g., Military Aide 9Tr. at 7.

% Military Aide 4 Tr. at 7: Military Alde 9 Tr. at 7.

“ Military Aide 4 Tr. at 13-14, 17: Military Aide 5 Tr. at 10-11, 13-14; Military Aide 8
Tr. at 24-25, 14; Military Aide 11 Tr. at 25; NKA 2 Tr. at 33-34.

% See, e.g.. Military Aide 4 Tr. at 8-9.

% See, e.g., Military Aide 3 Ty, at 32-33.

9 See, e.g., Military Aide 1 Tr. at 14-15; Military Aide 8 Tr. at 24-25; Military Aide 10
Tr. at 23-24; Military Aide 12 Tr. at 14, 16.

B NEA D Tr. at 16-18,

99 Id. at 13-14.
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to the vice president. !9 They were the only staff members who regularly accessed Mr.
Biden's private spaces on the second floor of the Naval Observatory Residence and at
the Delaware residence.’07 At times they delivered classified material to him on the
second floor of the Naval Observatory.!% and when Mr. Biden left classified material
out and unattended 1n those private spaces, they retrieved and secured it.19?

Mr. Biden regularly received and reviewed classified material in the Naval
Observatory and his Delaware home and left that material out where the naval
enlisted amides collected it when he was finished with it. During his vice presidency,
naval enhisted aides occasionally found classified material in various locations on the
second floor of the Naval Observatory and in Delaware.!%! They either sent those
materials back te the White House divectly or through the military aides, who
brought them to the Kxeccutive Secretary team f{or proper disposal 193

Personal aides (“body men”). My, Biden's personal aide, oy "hody man,” who
was always phyvsically present with him at the White House and when traveling
except to Delaware, also delivered and retrieved classified documents for him 106

Personal aides tvpically had Top Secret/Sensitive Compartmented Information

W NEAS Tr.at 7. 28: NEA 1 Tr. at 13.

0L See, e.g., NEA 5 Tr. at 29; Military Aide 3 Tr. at 31; Military Aide 5 Tr. at 21;
Residence Manager Tr. at 13; Personal Aide 1 4/26/23 Tr. at 113-14; Personal Aide 2 Tr. at
32, 36.

W NEA 5 Tr. at 28-30.

05 I at 28-30, 35-36.

W NEA 2 Tr. at 30-31, 36; NEA 3 Tr. at 12, 40; NEA 4 Tr. at 11, 15, 21-22, 24, 25, 34;
NEA 5 Tr. at 53-54. 59, 84-85; NEA 6 Tr. at 14-15, 24. But see NEA 1 Tr. at 18, 25, 31, 532, 44
(did not recall seeing classified material left out at Naval Observatory or Delaware).

108 See, e.g,, Milivary Aide 5 Ty, at 11; Military Aide 1 Tr. at 9; Military Aide 3 Tr. at
30-31; NEA 2 Tr. at 19-20; NEA 5 Tr. at 42-43, 104, 107-108; NEA 6 Tr. at 15, 18.

106 Pepsonal Atde T 4/26/23 Tr. at 20. 22,
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clearances and were read into codeword compartments (Involving Sensitive
Compartmented Information) as needed. 9" They handled the logistics of Mr. Biden’s
schedule and ensured he had evervthing he needed. '™ They coordinated with military
aides and Natienal Security Affairs staff to handle the flow of classified material to
and from Mr. Biden, but they did not track it J09

Front office assistants. At the White House, two assistants sat in the front
office of Mr. Biden's West Wing office along with the personal aide and. at various
times. a Counselor to the Vice President.'¢ Staffers believed the West Wing office
was a SCIF or otherwise approved for the discussion of classified information and
treated 1t as such.'!! The assistants did not intentionally keep classified material for
Mr. Biden in thewr front office space. and recalled that the only storage avea they
knew of for classified material in the Vice President’s West Wing space was the safe
in his office closet, which they generally did not access.i’2 Assistants retrieved
unclassified material from an outbox on Mr. Biden's desk, kept it in a box in their
office gpace, and periodically sent it to the White House Office of Records

Management to be archived in compliance with the Presidential Records Act. ! When

107 Personal Aide 1 4/26/23 Tr. at 18; Personal Aide 2 Tr. at 29-30; Personal Aide 3
37/28/23 Tr. at 21; 2/3/09 c-mail from OVP Counsel to Personal Aide 1, 1B001 _03201938.

108 Personal Asde 1 4/26/23 Tr. at 19-20.

09 Il at 20-22, 52, 145-116 (delivery and retrvieval of classified material at the
Wilmington Residence “wasn't my role”).

e See, e.g., Staff Assistant 2 Tr. atv 25: Executive Assistant 1/4/23 Tr. at 6-7, 17-19.

U Executive Assistant 1/4/23 Tr. at 28; Staff Assistant 2 Tr. at 33-34; Director of
Programs Tr. at 25-26; Blinken Tr. at 23-24.

12 Seaff Assistant 2 Tr. at 31-32: Executive Assistant 1/4/23 Tr. at 32: Staff Assistant
3 10/4/23 Tr. at 18.

s Seaff Assistant 2 Tr. at 19-20: Staff Assistant 1 Tr. at 19; Staff Assistant 3 10/4/23
Tr. at 15-18; 5/22/12 Duties and Responsibilities, 1BO01_ 02941293,
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Mr. Biden left classified material in his outbox or handed it to an assistant, the
assistant typically called his National Security Affairs team to retrmeve it or returned
it to the Situation Room. 11

Counsel to the Vice President. The various staff members within the Office
of Vice President responsible for delivering, storing, retrieving, and tracking
classified documents relied on guidance from the Counsel to the Vice President.t!?
Mr. Biden had his own Counsel, separate from the White House Counsel’s Office 11¢
The Counsel had a Top Secret/Sensitive Compartmented Information clearance. "7 In
the early days of the administration, Cynthia Hogan, Mr. Biden's first Counsel,
developed policies and procedures for the proper handling and storage of classified
materials in the Office of the Vice President.

The White House Counsel’s Office and other White House components also
provided guidance on the proper handling of ciassified material.'!® According to

schedules and other documents, Hogan met with a number of White House employecs

4 Staff Assistant 2 Tr. at 19-21, 37-38, 45; Staff Assistant 3 10/4/23 Tr. at 17,
Exccutive Assistant 9/28/23 Tr. at  33-35; 5/22/12 Duties and Responsibilities,
1B001_02941293; August 2016 West Wing Guide, SCOH-000427; 9/6/11 e-mail from front
office assistant to lixecutive Sceretary team, 1B001_02872534; 4/3/12 e-mail from front office
assistant to Executive Secretary team, 1B001 02854428, But see Staff Assistant 1 Tr. at 62-
63 (never returned classified material to his National Security Staff, his personal aide “did
all of that”}.

15 See, e.g., 8/17/10 Memo from OVP Counsel to Mr. Biden re “Handling of Classified
Documents,” NARAWTH_00000050; 8/23/10 e-mail from Military Aide 14 to OVP military
aides re “Handling of Classified Material,” NARAWH_00014447.

U6 Hogan 5/23/23 Tr. at 23-24.

T 2/925/09 e-mail from OVP Counsel, NARAWIH_00002839; Lambros Tr. at 20; Nourse
Tr. at 48; McGrail 5/2/23 Tr. at 54.

118 Hogan 5/23/23 Tr. at 24-29,
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to discuss the handling of classified material, including employees from the National
Security Council and the White House Office of Records Management, 19
1L THE PRESIDENTIAL RECORDS ACT AND ARCHIVING OF RECORDS

Mr. Biden's staff was also responsible for ensuring that documents were
properly archived as required by the Presidential Records Act.!20 The Act gives the
United States “complete ownership, possession, and control” of all presidential
records and vice-presidential records, which must be retained and sent to the
National Archives at the end of the administration.’?’ The statute defines
presidential records and vice-presidential records broadly to include documentary
materials created or received “mn the course of conducting activities which relate to or
have an effect upon the carrving out of the constitutional, statutory. or other official
or cercmonial duties” of the president or vice president, including memorvanda,
correspondence, papers, photographs, and electronic records. 122

Mr. Biden's Executive Seccretary team was responsible for ensuring that
classified documents were properly archived according to the Act.!23 The White House

Office of Records Management handled the archiving of unclassified documents. 12!

19 OVP  Counsel's Office Weekly Repert for Feb., 12 to Feb. 19, 2009,
1B001_00040596_0001-0002: OVP Counsel’s Office Weekly Report for Feb. 27 to March 5,
2009, 1B001_00040491_0018-0019; OVP Counsel's Office Weekly Report for June 4-10, 2009,
1BGOT 00049811 _0011-0015.

120WH Records Director Tr. at 14-16.

12144 11.5.C. 8§ 2201-09; 9/26/16 Memo by White House Counsel re Preservaticn and
Retention of Records. NARAWH _00000905.

44 US.C 88 2201(2), 2207. We discuss the Presidential Records Act again in
Chapters Nine and Ten.

22 WH Records Director Tr. at 14-16.

2 i at 13-14.
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During the first week of the administration, a member of the White House
Counsel’s Office briefed Mr. Biden on the Act’s recordkeeping requirements.!”® Hogan
put in place a procedure to make sure that presidential and vice presidential records
were collected and properly archived. She circulated a White House Counsel memo
on the Act’s requirements to employees in the Office of the Vice President. 26 She also
met with Mr. Biden's personal aide to discuss the Act and its recordkeeping
requirements, including the need to collect and preserve Mr. Biden's bricfing books. !

111. TaE HANDLING OF CLASSIFIED MATERIAL IN THE OFFICE OF THE VICE
PRESIDENT

Al Classified products

Mr. Biden received classified documents in three primary forms: a classified
binder prepared by his national security stafl: the President’s Daily Briell and
materials delivered to him as needed by his staff.

Classified briefing book. Most days, the Executive Secretary team compiled
a classified briefing book for Mr. Biden.'?? [t was a binder of materials drafted or

selected by My, Biden's advisors to prepare him for the day and upcoming trips.’29

125 1/25/09 Memo re Brieling from White House Counsel on the Presidential Hecords
Act and Ethies Rules, NARAWH_00000049; 1/26/09 My. Biden’s Schedule for January 26,
2009, 1B001 063202545,

126 3/17/09 e-mall tfrom Hogan to All OVP emplovees, 1B001_03199194: 3/11/09 Memo
re the Presidential Records Act from White House Counsel to All EOP  Staff
1B00T 03199195,

127 1/23/09 e-mail from Hogan to Personal Aide 1, 1B001_ 03061921,

128 See, eg., Executive Secretary 2 Tr. at 9; 7/18/12 e-mail to all OVP staff,
1BO01 _00213201; 7/29/15 e-mail between Personal Aide and Mr. Biden, 1B001_02072094.

129 See, e.g., Executive Secretary 3 Tr. at 14, 16, 21-24. 29-30; Executive Secretary 1
Tr. at 20.
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The Executive Secretary team assembled the book and ensured its delivery to
Mr. Biden, in coordination with other staff as described above.'3 The Executive
Secretary team also tracked the book’s return.!*! Once returned, the books were
stored 1n a safe in the Executive Secretary team’s office.’* Periodically, the team sent
the books to the White House Office of Records Management to be archived.!3?

Presideni’s Daily Brief. The Office of the Director of National Intelligence
compiled a collection of intellisence community products known as the President’s
Daily Briel. Mr. Biden was assigned his own briefer, who also briefed his national
sccurity advisor, deputy national security advisor, and his last chief of staff.'*! The
Director of National Intelligence required inclusion of a core group of articles, while
the briefer supplemented articles tailored to Mr. Buden's interests and requests. 95

Early in his vice presidency, Mr. Biden declined to receive oral briefings from

his own briefer and instead joined President Obama for his briefings in the Oval

130 See, e.g., Executive Secretary 3 Tr. at 28, 33-34; Executive Secretary 1 Tr. at 26:
Executive Seeretary 2 Tr. at 13-14; 10/26/16 e-mail amongst OVP staff, SCOH-000239.

H1 Executive Secretary 3 Tr. at 34-35; Director of Programs Tr. at 55-56; Executive
Secretary Staffer 2 7/7/23 Tr. at 24-25.

152 Director of Programs Tr. at 53-541.

13 Id. at 53, 61, 100; Executive Secretary 3 Tr. at 35; 2/4/09 e-mail from Hogan to
Personal Aide 1, 1B0O01_03201837; 6/19/09 National Security Advisory Staff Assistant
Standard Operating Procedures, NARAWH_00000712.

U4 PDB Briefer 1 Tr. at 3.

136 Jd. at 2224, 36-37.
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Office. ' Throughout his tenure, Mr. Biden received a written brief, first on paper in
a binder, and beginning in 2014, on a portable clectronic device. 137

Mr. Biden's briefer generally vetrieved the copy of the brief delivered to Mr.
Biden. Mr. Biden's Executive Secretary team stored the briefs in their safe until the
bricfer retricved them '8

“As-needed” materials. Mr. Biden also received classified documents on an
as-needed basis. hand-delivered to him by staft or printed to his West Wing office on
a sccure printer.' The Naval Observatory also had a classified printer the military
aides used to print and deliver such materials to Mr. Biden there.'” The Executive

Secretary team lacked a formal system for tracking classified documents delivered to

156 PDB Briefer I Ty, at 20-22: 1/28/09 e-mail to Personal Aide 1 listing Mr. Biden's
schedule, 1B001_03202433: 12/15/09 e-mail between listing Mr., Biden's schedule,
1B001_03185236 (“9:415-10:15 am- Attend POTUS PDB7): 9/12/11 e-mail listing Mr, Biden’s
schedule, 1B00T_ 02872037 (“9:30-10:00am POTUS PLB in Gval™).

15 PDB Briefer 1 Tr. at 42-43. In the early vears, the PDB was printed for the Vice
President, received at the Naval Observatory, and brought with him te the West Wing.
2/10/10-2/11/10 e-mail between Executive Secretary 1 and staff, 1B001 03080726, When
interviewed, Mr. Biden said he received the PDB in a binder. Biden 10/8/23 Te. at 19. When
Mr. Biden was traveling, he received the PDB in paper copy via secure fax. PDB Briefer 1 Tr.
at 10-43. See also 1/13/17 e-mail amongst Secret Service describing PDB delivery, USSS-
0000477389,

838 PDB Briefer 1 Tr. at 42-44; PDB Briefer 2 Tr. at 15, 24, 33,

B9 OVP NSA Staffer 2 Tr. at 24-26; 10/15/14 e-mail from Dirvector of Programs to
Executive Assistant (“There is a high side printer under vour desk that I understand does
not work correctly.”), 1B001_03521121; 11/30/16 e-mail amongst OVP staff (requesting “toner
for the classified printer™), SCOH-000224; 9/13/16 e-mail (discussing fixing the “classified
printer”), SCOH-000269; 8/29/16 e-mail (requesting assistance with the “high side printer”
in “the Vice President’s West Wing Office”), SCOH-000425.

10 2/8/11 e-mail from Military Aide 15 to Personal Aide 1T and OVP National Security
Affairs staft (“If thev have a SECRET or higher classification, please have the WHSR send
them to our VP MILAIDE (high side) printer here at the VPR.”), 1B3001_03155733; 11/17/16
e-mail amongst military aides and OVP National Security Affairs staff (“There 1s one piece
of traffic/cable that I just printed to the Naval Observatory printer. Mil Aides, can you please
deliver with morning traffic?”), SCOH-000241; Military Aide 5 Tr. at 10; Military Aide 1 Te.
at 8-9. The naval enlisted aides did not have access to a classified computer. NEA 5 Tr. at 30-
31
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Mr. Biden on an as-needed basis, and no one else in the Office of the Viece President
appears to have tracked them either.'!? Several of the marked classified documents
recovered by the FBI in this investigation appear to have been given to Mr. Biden
outside the briefing books. '

B. Efforts to retrieve and track classified material

In the early davs of Mr. Biden's vice presidency, his Counsel, Hogan, instructed
Mr. Biden’s personal aide that all classified material provided to Mr. Biden should be
returned to the Executive Secretary team. ! Although there was a safe in Mr. Biden's
office, Hogan told Mr. Biden's personal aide that “we don't want to store any classified
material in the [West Wing] office, so just look to hand this stuff off as soon as 1t
comes to you. 1
The Executive Secretary team sought to retrieve Mr. Biden’s classified briefing

books every day but could not always do 0.1 At times, he kept one or more classified

briefing books for his own reference or because he was not done with the material 146

B Executive Secvetary Staffer 2 7/7/23 Tr. at 32-35; OVP NSA Staffer 2 Ty, at 40-12;
OVP NSA Staffer 1 Tr. at 41; Blinken Tr. at 13.

12 For example, document A2 was a memorandum recovered at the Penn Biden
Center. See Chapter Fourteen. E-mail correspondence indicates it was printed to the West
Wing printer, after the regular classified briefing book (which also contained a copy of the
document) was returned. 9/27/16 Memo amongst OVP NSA and West Wing staff.
1BO01_02306967. See also Chapter Sixteen.

5 2/4/09 e-mail from Hogan to Personal Aide 1, 1B001_03061837.

M 2716/09 e-mail from Hogan to Personal Aide 1, 1B001_03201046.

15 Director of Programs Tr. at 54, 57-58, 78.

W6 Jd. at 54, 57-59; Executive Secretary Staffer 2 7/7/23 Tr. at 28-29. 11/8/10 ¢-mails
amongst Personal Aide 1. military aides. and Executive Secretary team, 1B001_03161903.
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And on occasion, he removed one or more briefing memos from the classified briefing
book before returning 1t.17

In 2010, the Executive Secretary team raised concerns about the number of
classified brefing books that Mr. Biden had not returned, and the fact that, even
when they were returned, some of the content was migsing.!*® These concerns were
raised with Hogan as well as Mr. Biden's personal aide and military aides. E-mails
indicate that the Executive Secretary team alerted Hogan to the issue at least in June
2010, when nearly thirty of the classified briefing books from the first six months of
2010 were outstanding, and 1n August 2010, when Mr. Biden failed to return Top
Sccret. Sensitive Compartmented Information (also referred to as “codeword”)
contents of a classified briefing hook that he had receiveda during a trip to the
Hamptons, in New York. ' We were unable to determine whether these materials
were ever recovered, although thev were likely found and disposed of by military

aides or naval enlisted aides.150

17 Director of Programs Tr. at 54-60; Executive Secretary Staffer 2 7/7/23 Tr. at 28-
29: 11/8/10 e-mails amongst Personal Aide 1, military aides, and Executive Secretary team,
1B001_03161903.

18 Direetor of Programs Tr. al 69-76, 90-91; Executive Secretary 3 Tr. at 36-37;
Executive Secretary Staffer 2 7/7/23 Tr. at 28-29 (sceing the same in 2016-18).

19 6/29/10 e-mai! from Director of Programs to Personal Aide 1 and military aides,
1B0O01_03171078; 8/16/10 e-mail from Executive Secretary to Hogan, 1B001_03168570;
8/17/10 e-mails between Military Aide 14 and Personal Aide 1. 1B001_03168569; Military
Aide 10 Tr. at 24-25.

150 8/17/10 to 8/18/10 e-mails between Hogan and the Executive Secretary team and
naval eniisted aides, NARAWH _00017121; Executive Secretary Staffer 2 7/7/23 Tr. at 31-33.
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The return of classified briefing books without all of their contents [rustrated
the Executive Secretary team. ! [n response, Hogan implemented additional security
procedures described below. 152 But even after those measures were implemented, the
Executive Secretary team continued to struggle to retrieve classified briefing books
from Mr. Biden.

We were able to trace one of the marked elassified documents recovered by the
FBI to a briefing boock—a 2015 memorandum recovered from the Penn Biden
Center.’™ Bul we were not able to determine whether other recovered documents
came from briefing books or were handed or sent to Mr. Biden on an as-needed basis.

C. August 2010 briefing of Mr. Biden on the handling of classified
material

Dayvs after the Top Seeret, codeword book went missing in 2010, Hogan met
with Mr. Biden to discuss the handling of classified material.’?* Before the meeting,
she prepared a briefing memo for him 1% The memo, which was addressed o Mr.

Biden and dated August 17, 2010, outlined “our procedures for handling vour

5t Divector of Programs Tr. at 72-73: Executive Secretary 3 Tr. at 36-37; 11/8/10 e-
mail from Director of Programs to military aides and others, 1B001_03161902. See also
Fxecutive Secrcetary Staffer 2 7/7/23 Tr. at 30-31 (seeing the same 1in 2016-2018).

52 Director of Programs Tr, at 72-75, 90-91: 8/17/10 Memo from OVP Counsel to Mr.
Biden re “Handling of Classified Documents,” NARAWH_00000050.

1% A review of the classified book or binder from the Archives showed that the binder
from the date of document A8 was missing a tab and attachment which matched document
A8. FBI Serial 692, Document A8 was also hole-punched, indicating it may have been the
copy that was originally placed in that binder. FBI Serial 238,

B 8/17/10 e-mails between Military Aide 10, Military Aide 12, and Personal Aide 1,
1B001_03168569: 8/16/10 ¢-mail from Executive Secretary to Hogan, 1B001_03168570:
8/19/10 e-mail from OVP Counsel to Executive Secretary and others, 1B001_03168426,

155 8/17/10 Memo from OVP Counsel to Mr. Biden re “Handling of Classified
Documents,” NARAWEH_00000050.
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classified briefing material” that “must be maintained at all times,” including the

following:

“Classified information of any kind may only be reviewed or discussed 1n
secured locations, and never in a public place such as on a train.”

“The [classified briefing] books must vemain in your custody, or that of vour
cleared staff, at all times unless they are i your safe. Classified material
must be returned to vour national security staff as soon as you are finished
with them.”

“Classified materials may never be left unattended. but must be secured in
an appropriaie safe or transferred to an individual authorized to transport
them in an appropriate locked bag whenever thev are not in vour personal
custody.”

“Whenever possible, elassified materials should remain at the White House
complex. . . . If yvou need to receive classified materials while at vour
residence at NAVOBS or mn Delaware, the military aides will bring the
material to you and then wait to take the material back when vou are
finished so that it can be stored safely 7196

When interviewed, Hegan did not recall the August 2010 meeting with My,

Biden. She did, hewever, 1dentify her handwritien talking points on “best

practices.”1" Kven though she did not remember their content, she identified her

handwriting and said she likely created them in advance of her meeting with Mr.

Biden.!5® According to her talking points, she briefed Mr. Biden on such best practices

as making sure that “classified info stays in the WH complex whenever possible” and

15 “returned to Nlational] Slecurity] staff at end of each day.”!% She also counscled

My,

Biden that any classified material taken from the White House must he

196 8/17/10 Memo from Hogan to Mr. Biden re "Handling of Classified Documents,”
NARAWH_ 00000050.

157 Undated handwritten notes, NARAWH 00000050 at 4

58 Hogan 9/19/23 Tr. at 66-69.

B Undated handwritten notes, NARAWH_00000050 at 4.
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transported by military aides in locked bags and that military aides must retrieve the
classified material when Mr. Biden was done with it 160

After the briefing, Mr. Biden sent Hogan an e-mail through one of his front
office assistants, thanking her for the “security briefing. 16!

Despite the Hogan memo’s language that the Office of the Vice President
"must” follow certain procedures for handling classified information, Hogan conceived
of the memo as describing “best practices” rather than legal requirements. 162 That
view 1s consistent with the executive order governing handling and storage of
classified information, which, as explained in Chapter One, does not apply to a sitting
vice president. As outlined below, Mr. Biden and his staff did not follow Hogan's
guidance to the letter.

D. The handling of classified material in Mr. Biden’s personal
spaces after August 2010

As part of his dutles as vice president. Mr. Biden accessed and stored classified
material in the Naval Observatory and at his Delaware home, outside of containers

normally authorized for such information. His staff, following Hogan's advice, tried

160 Undated handwritten notes, NARAWLH 00000050, See also §/23/10 e-mail from
Military Aide 14 to other OVP military aides re “Handling of Classified Material,”
NARAWH_00014447; Hogan 5/23/23 Tr. at 53-55.

161 8/17/20 e-mail from {ront office assistant to OVP Counsel, NARAWH_00017043.

162 Hogan 9/19/23 Tr. at 653-68, 81, 113-14; 8/17/10 Memo from Hogan to Mr. Biden re
“Handling of Classified Documents,” NARAWH_00000050.
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to ensure that classified material was handled securely.
1. Tracking of classified briefing books
In the wake of the August 2010 Hamptons trip and the difficulty in retrieving
Top Secret. codeword documents, Exccutive Secretary staff implemented a more
formal system for tracking Mr. Biden's classified briefing books. The team began
numbering and vecording the contents of each book,!9? and created a spreadsheet that
logged the date, book number. how the book was delivered, and date of return, 164
Despite these new procedures, the Executive Secretary team continued to struggle to
retrieve Mr. Biden's classified briefing books. 165
2, Delivery of classified material to personal spaces
Hogan orally mstructed military aides that the classified briefing books must
be delivered directlyv to Mr. Biden and “could not be left on the ‘round table™ in the
front hall on the main floor of the Naval Observatory residence.' During our
interview, Hogan said that she “wanted to make sure that a book with classilied
mformation wasn't just sitting on the hallway table.”16" According to notes taken by

one of Mr. Biden's military aides, Hogan instructed that “if [Mr. Biden] asks us to

163 8/23/10 e-mail from Director of Programs to OVP National Security Staff,
NARAWH 00017126; 8/17/10 Memo from Hogan to Mr. Biden re “Handling of Classified
Documents.” NARAWH _00000050.

164 8/23/10 e-mail from Director of Programs to OVP National Security Staff,
NARAWH_00017126: VP Classified book tracking.xlsx, NARAWH_000114902,

167 Bxecutive Secretary Staffer 2 7/7/23 Tr. at 25-28; [n November 2010, Military Aide
14 e-mailed Personal Aide 1 asking him to help retrieve multiple of Mr. Biden's classified
briefing books. 11/8/10 e-mail from Director of Programs to military aides and others,
1B00O1_03161902.

166 Hogan 5/23/23 Tr. at 45-46. 8/23/10 c-mail from Military Aide 14 to OV Milisary
Aiddes re “Handling of Classified Material,” NARAWH_00014447.

18" Hogan 5/23/23 Tr. at 46-47.
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leave it on the ‘round table” we should place it on the table and then maintain eyes
on it until he picks it up.”168 But in practice, military aides regularly left his classified
briefing books unattended on the round table at Mr. Biden’s request. 169
3. Storage of classified material in personal spaces
According to a military aide’s notes of a meeting with Hogan in August 2010,
she communicated to staff that Mr. Biden “understands that classified material needs
to be kept in one of two places a. Personal Custody, or b. a safe.”!"0 His staff then

installed i1dentical safes for him to use to store classified material, installing one safe

162 ol 8/23/10 e-mail from Military Aide 14 to OVP Military Aides re “Handling of
Classified Material,” NARAWIH 00014447,

9 Military Aide 1 Tr. at 10-11, 42-44; Military Aide 4 Tr. at 9, 16 (“lle knew that at
some point in the evening there would be a book available for him on the table.”); Military
Aide 8 Tr. at 21-22 (*“We would make contact with him and he would say, hev, can yvou leave
it on the table at the bottom of the stairs in the Naval Observatory. So, he would request that
and we would leave it for him to retrieve.”): Military Aide 10 Tr. at 15 (“his direction to me
was to put it on a table in the fover . . . . [H]is direction to me was to set it on that tahle.™).
But see Military Aide 11 Tr. at 28 (“You couldn’t . . . [[]f you couldn’t positively hand it off to
somebody, yvou didn't. | wasn’t going to leave, vou know, secrets sitting on the kitchen counter
in the Naval Observatory.”); Military Aide 13 Tr. at 15 {“All of the handoffs that I'm thinking
about, [ don't think we left classified sitting around for him.”). Some military aides described
ensuring the material was picked up from the table that evening. Military Aide 3 Tr. at 40
(‘I wouldn't stand there waiting for him to come down and get them, say if he was, you know,
upstairs. But [ would make sure they were picked up.”); Military Aide 6 Tr. at 30 (*|W]e would
leave them on the table on the first floor, and I would always kind of wait, and he would walk
or let the dog out, Champ, and so you'd see that he let [the] dog out, and then I would go back
up to make sure that those documents were not on the table after I saw him.”). At least one
military aide pushed back if the material was particularly sensitive. Military Aide 5 Tr. at
13-15, 33 (would not leave anything above Top Secret/Sensitive Compartmented Information
classification on the round table and Mr. Biden would be informed 1t couldn’t he left on the
table: would not leave the book on the table for more than 30 minutes.). On at least one
occaslon, Mr. Biden’s personal aide sent an e-mail to Mr. Biden himself via Mr. Biden's
personal e-mail account notifving him that the “classified book was delivered and is on the
round table downstairs[.}” 7/11/11 e-mail from personal aide to Mr. Biden, 1B001_03223432.

I 8/23/10 ¢-mail from Military Aide 14 to OVP Military Aides, NARAWH_00014447,
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each 1n his West Wing office closet, the second-floor personal space of the Naval
Observatory, and his personal residence in Delaware. 171

There 1s some evidence that after the new safes were mstalled at the
residences, Mr. Biden used them to stove classified information. at least for a time.
In December 2010, for example. Mr. Biden's personal aide e-mailed members of the
Executive Secretary team sayving that My, Biden had “just put” classified material in
a safe in the Naval Ghservatory, including classified briefing books and one of Mr.
Biden's handwritten notebooks. '™ And in November 2010, the personal aide sent
another e-mail saving that “the system put in place by {Hogan] of using safes at his
residence has heen working.” 13

But we also found that Mr. Biden continued frequently to leave classified
documents unattended, outside of safes, at the Naval Observatory and his Delawaie
home. As to the Naval Observatory, only one of the eight naval enlisted aides we
interviewed recalled a safe there cver being used to store classified material.’™!
Several did not recall a second-floor safe at all.!™> And only one aide recalled a safe

being in the library of the Delaware home, but the aide never opened 11,176

"1 8/23/10 e-mail from Military Aide 14 to OVP Military Aides, NARAWH_00014447;
12/11/10 e-maii from Personal Aide 1 to Director of Programs, 1B001_03159080 (referring to
safe in Mr. Biden’s “room” in his residence at the Naval Observatory).

2 12/11/10 e-mail from Perscnal Aide 1 to Director of Programs and Executive
Secretary, 1B0O01_03159095 (listing a “classified binder” with materials from “two books” on
“At/Pak”™); Notebook 1B63.

B I/8/10 e-mail from Personal Aide 1 to Director of Programs, et al.,
1B0O01_03161902.

U NEA 5 Tr. at 35-36, 39, 40-41.

" NEA 1Tr. at 17; NEA 4 Tr. 16; NEA 8 at 23-24.

176 5/2/13 e-mail from Director of Programs, 1B001_03097089; 1/18/10 Memorandum,
NARAWILIL _00014906; NEA 5 Tr. at 80-83.
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Despite Hogan's admonishments never to leave clagsified material unattended.,
several aides observed classified material left out on the second floor of the Naval
Observatory'™ or in the Delaware home '™ Some thought it was fine for documents
to be left out in those spaces, and only recalled moving them if asked.!"® When

wterviewed, Mr. Biden recalled that at the Naval Observatory his practice was to

“leave something on the desk that T was working out of in the office . . . and they'd
come and clear it out . . . when I got finished.”!#0
E. Lack of counseling on the handling of classified material after
20190

Hogan left her position as Counsel to the Vice President in June 201373 After
her guidance in 2010 and 2011, it dees not appear the Counsel's office provided Mr.
Biden with anv additional advice of significance about how to handle and store
classifled information until the very end of the administration. when an issue arose
relating to his handwritten classified notecards. That matter 18 discussed in detail in

Chapter Four.

FENEA 2 Tr at 29-32: NEA 3 Tr. at 12, 40; NEA 4 Tr. at 11-13: NEA 5 Tr. at 53-55,
59 NEAG6 Tr. at 14-15: NEA 7 Tr. at 51-33.

W NEA 27Tr. at 36; NEA 4 Tr. at 21. 24-25, 34, 35-38: NEA 5 Tr. at 53-d54, 84-85; NEA
61Tr. at 24.

PONEA 4 Tr. at 23-24, 47; NEA 5 Tr. at 84: NEA 7 Tr. at 51-35.

®0 Biden 10/8/23 T'r. at 30-31.

151 Hogan 5/23/23 Tr. at 38; Lambros Tr. at 13; 6/21/13 e-mail from Hogan,
1B0O01 00180811,
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CHAPTER FOUR
MR. BIDEN’S CLASSIFIED NOTECARDS AND NOTEBOOKS
In addition to the marked classified documents Mr. Biden received through the
President’s Daily Brief, classified briefing books, and other avenues, he also regularly
created classified documents in the form of his own handwritten notes. Throughout
the eight vears of the Obama administration. Mr. Biden took notes during classified
meetings and about classified information in notebooks and on notecards. Although

and

the substantive information in the notebooks and notecards was simtlar
similarly classified—the notebooks and notecards were handled differently, both
during the administration and after,

During the Obama admimstration, Mr. Biden's staff regularly collected and
reviewed his notecards to determine if thev contained classified information and so
they could eventually be archived as presidential records. At the end of the
administration, Mr. Biden's staff arranged for him to store most of hig classified
notecards, which contained notes on the President’s Daily Brief and other classified
information. in a SCIF at the National Archives. In contrast, Mr. Biden held his
notebooks close, and his staff did not review them. After the administration, Mr.
Biden brought his notebocks home with him and stored them in unsccured locations
that were not authorized to store classified information—even though the notebooks,

like the notecards, contained classified information.
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In addition to taking notes in unclassified settings, Mr. Biden used notecards
to take notes on a variety of classified meetings and briefings, including the
President’s Daily Brief, 190 Situation Room meetings, and other briefings from the
intelligence community. 19!

B. Mr. Biden’s notecards were collected and organized by his staff

Mr. Biden’s front office staff regularly collected his notecards. Generally, Mr.
Biden handed them to his personal aide or staff assistants or left them in an outbhox
on the desk in his offtce, where his front office staff collected material at each day's
end.’™2 Staff then organized the notecards by date or topic so that Mr. Biden could
reference them. !9 Front office staff stored the notecards in their work arca outside of
Mr. Biden's West Wing office. 194

When notecards contained notes related to foreign policy meetings or other
potentially classified information. Mr. Biden's staff turned them over to the National

Security Affairs team, who stored them 1n a secure location. 195 At times, the National

190 Koo NARA-Bx1 1682 2428, 2432-39, 2444-46, 2452, 2458, 2460; Staff Assistant 3
10/4/23 Ty, at 31-32; Personal Aide 1 4/26/23 Tr. at 26-29: Personal Aide 3 3/28/23 Tr. at 31;
FBI Serial 281 1A300, 1A301.

WOE g, NARA-Bx1 0123, 195-96, 274, 277, 422, 1074-75, 1100, 1197, 1692-93, 1702,
1737-38, 2140-11, 2159, 2218, 2372, 2403, 2442; NARA-Bx2 VP Notecards 2016_0090; Staff
Assistant 3 10/4/23 Tr. at 31-32; FBI Serial 281 1A300, TA301.

192 Staff Assistant 2 3/16/23 Tr. at 19-20. 27-28; Executive Assistant 9/28/23 Tr. at 43,
60-61; 9/1/16 West Wing Guide, SCOH-000434; Staff Assistant 3 10/4/23 Tr. at 15-17, 26-27.

193 Staff Assistant 3 10/4/23 Tr. at 24-27; 9/1/16 West Wing Guide, SCOH-000434;
Staff Assistant 2 3/16/23 Tr. at 31, 98-99; Executive Assistant 9/28/23 Tr. at 43, 45.

4 Staff Assistant 2 3/16/23 Tr. at 31, 98; Staff Assistant 3 10/4/23 Tr. at 25-26, 33,
37 9/1/16 West Wing Guide, SCOH-000434,

195 Staff Assistant 4 Tv, at 37-39, 52-53, 101-102; Staff Assistant 2 3/16/23 Tr. at 20-
21: Persenal Aide 1 4/26/23 Tr. at 28-29, 52, 56; 2/5/11 ¢-mail from Deputy Counsel te WH
Records Director ot al. re “VP Notecards,” 1B001 02886522; Staff Assistant 3 10/4/23 Tr. at
31-32; Executive Secretary Staffer 2 11/21/23 Tr, at 6-7; Bakotic 1/11/24 Tr. at 20-22.
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Security Affairs tecam marked some of the notecards as classified. 9% Mr. Biden also
mavrked some of his own notecards as classified. 197

C, Mr. Biden wanted to take copies of his notecards when he left
office to help write his book

As explained in Chapter Five, in the final vear of his vice presidency, Mr. Biden
began writing a memoir about his time i office. When conceiving of and writing the
book, Mr. Biden worked with a ghostwriter, Mark Zwonitzer. In 2016, Zwonitzer
reached out to Mr. Biden's staff and requested help with locating Mr. Biden's journals
and notes that would be helpful in writing the book.™8 As he approached the end of
his vice presidency, Mr. Biden sought to keep copies of his notecards and other records
for use in the book-writing process. According to a staffer mnvolved in the project, Mr.
Biden wanted to take copies of the notecards “so that he didn't have to go to [the
National Archives] every day to help write this book.”!#9

In late September 2016, Zwonitzer e-mailed My, Biden's chief of staff to
schedule an interview with Mr. Biden. 2" Zwonitzer said he wanted to cover “very
spectflic topics and time frames” and said he would “tell you exactly what ground/time
period T want to cover in the session so the VP could have relevant notes/diaries ete,

with him when we talk.”201

196 Executive Secretary Staffer 2 11/21/23 Ty, at 6-11; Ratner Tr. at 42-43, 51.

WY Staff Assistant 3 10/4/23 Tr. at 31-32; NARA-Bx1_2438, 2416;: FBI Serial 281
1A300, TA301.

195 5/21/16 e-mail from Zwonitzer to Ricchetti, Zwonitzer-00007399.

199 Agsociate Counsel 3/29/23 Tr. at 59.

00 9/26/16 e-mail from Zwonitzer to Riechetti, Zwonitzer-00007613.

201 ]dj'
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D. Near the end of the administration, staff determined that some
of the notecards contained classified information

The counsel in the Office of the Vice President were involved 1n reviewing the
copiles of the notecards that Mr. Biden wanted to take with him after his vice
presidency.2i9 While reviewing the notecards, an associate counsel noticed that some
of them contained notes about the President’s Daily Brief.2!t Although the associate
counsel did not see any classification markings, she understood the President’s Daily
Brief was classified and was concerned because a non-classified copier had been used
to make the copies.?iZ

The associate counsel raised the issue with the Exccutive Secretary team,
which, as explained in Chapter Three, was responsible for the delivery and handling
of classified material in the Office of the Vice President.2?? E-mail correspondence
from early October 2016 indicates the notecards were temporarily stored in the
deputy national securily advisor's office “until the lawyers determine the appropriate
next steps.”2’ In an interview, the deputy national security advisor recalled
“reviewing materials” at the end of the admimistration “to understand what was

classified or not.”215

210 Aggociate Counsel 3/29/23 Tr. at 54-60; 10/6/16 c-mail from Associate Counsel to
Executive Assistant, et al.,, NARAWH_00017698 (indicating Associate Counsel would deliver
the “2009-2013" binder to the Executive Assistant when she was finished reviewing it).

=1 Associate Counsel 3/29/23 Tr. at 54-55.

212 fd.at 55.

26 e

211 10/7/16 e-mail between Associate Ceunsel, Deputy National Security Advisor Elv
Ratner, and others, NARAWH 00017743,

2% Ratner Ty, at 10,

60
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Soon after, a military detailee working on the Executive Secretary team raised
her own concerns about the handling of Mr. Biden's notecards. After learning that
Mr. Biden wanted copies of the notecards for use in writing his book “after the
admimistration has ended.” the detailee raised concerns that the notes contained
classified material commingled with Mr. Biden's personal notes. 216 According to the
detailee, the executive secretarv, Kristen Bakoue (who was also on detail from the
milita_ryL disagreed and concluded that “the notes belong to the Vice President and
should be made available to him without restriction.””!” Because Bakotic outranked
the detailee, the detatlee sent an c-mail o herself “for the record,” in which she
explamned her belief that the notes were “being mishandled” and documented her

T218

reguest not to participate " anv project or meetings that involve these records.

Fgorthe Record

Gn Octoher “8in, 2016 in the Office of the Vice Presidenrt's Nationa! Security Affars office, there began a discussion
of the use and disposition of the Vice President's notes. These notes, which are currently being stored in the EEGE
room 291 contain classified information that is comingled with personai notes of the Vice President. They cover a
span of several years. None of the notes have ¢lassificatior markings or are otherwise indicated as containing
ciassified information. The determination of classified content was made by the Deputy Nationa! Security Advisar.

after reviewing the content.

Kristen Baxotic, the Vice Presidents Exscutive Secretary, insist that the notes belong to the Vice Presdent and
should be made available to him without restriction. She has indicated that she is aware that these notes will be used
during this book-writing process, but she s confident that he {the Vice FPresident} understands which information is
classified and which information is not.

Kristen has stated that these notes should not be subjected to the regulations of the Prasidential Records Act.
because they fail under the category of personal notes. She has stated that the Vice Prasident can keegp these notas,
ncluding the cassified portions {without redaction), after the administration has ended.

She has repeatedly stated that his position as the Vice President of the United States exciuides tum from the
guidance that other members of the administration ars required to adhers to.

| do not agres with Kristen Bakotic | believe these records are being mishandled; however, Kristen is my superior
officer and | am not in a position to challenge her authority. | have requested to not participant in any project or
L meetings thal involve these records

Detauilee’s e-mail “For the Record” (Oct. 18, 20161

216 10/18/16 e-mail from Executive Secretary Staffer 2, NARAWH_00015180.
217 [d
218 Jd,
21% jd‘
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When interviewed by our office. the detailee said she believed providing the
notes to Mr. Biden after the administration “without restriction” would be “outside of
the protocols and policies that . . . had been put in place for our office for saleguarding
the material "220 The detailee did not vecall the ultimate disposition of the notecards
or whether the discussion percolated up to Mr. Biden 22!

As for Bakotic. during an interview with our office, she said that she did not
recall ever taking the position that Mr. Biden could take classified notes home with
him after his vice presidency.222 According to Bakotic, she believed in the fall of 2016,
when the detatlee wrote her e-mail, that there was still time for Mr. Biden to review
his notes and get the information he needed in a secure fashion before the
administration ended.?23 She also did not recall ever advising Mr. Biden that he could
retain classified notes after his term in office. and said it was not her role to advise
the vice president about classified record-handling. 22! Nor did she recall anyone else
in the Obama administration taking the position that Mi. Biden could take classified
material home with him in an unsecure environment after the vice presidency. 2?3
Based on her own training, she knew that classified materials were supposed to be
stored 1n a secure facility.?20 A memorandum from the National Security Council sent

to all Office of the Vice President staff in December 2016 and January 2017 confirmed

Z0 Executive Secretary Staffer 2 11/21/23 Tr. at 19.
=1 Id. at 32, 38.

222 Bakotic 1/11/24 Tr. at 45-47, 50-32, 56.

22 [d at 11, 43-45.

221 {d. at AB-K7, 39, 62,

25 fd. at 62-63.

28 Id. at 50, 53-54.
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thig understanding, instructing that “{mjeeting notes . . ., and classified notes of any
kind, are NOT personal notes” and that only unclassified personal records could be
removed from the White House at the end of the administration, though there is no
evidence this gutdance was ever communicated to Mr. Biden.?27

E. In October 2016, Mr. Biden’s staff installed a new safe at the
Naval Observatory for the storage of Mr. Biden’s notecards

Shortly after the Executive Sccretary detailee raised an objection to the
handling of My. Biden’s notecards in October 2016, Mr. Biden's staff installed a new
safe at the Naval Observatory. E-mail traffic from that time suggests the safe was
meant to store Mr. Biden's classified notecards.

On October 20. 2016—wo davs after the Executive Secretary detailee objected
to the handling of the notecards—Myr. Biden's deputy national sccurity advisor
reached out to Mr. Biden’s personal aide asking to "run something” by Mr. Biden. 228
Later that night. the personal aide replied that he had talked to Executive Secretary
Bakotic and “[sjounds hke we're good. Let me know if there's anyvthing additional
bevond the safe isgue.”228

That same day. the deputy national security advisor sent an e-mail with the
subject line “New Safe at NavObs” to Mr. Biden's chief of staff, Counsel, national

security advisor, and others 230 In the e-mail, the deputy national security advisor

27 12/22/16  e-mail  from  Director of Programs to #ALL-OVP, NARAWH-
CLASS_00015305; 1/3/17 e-mail from Director of Programs to #ALL-OVP, NARAWH-
CLASS_00015634.

228 10/20/16 e-mail from Ratner to Personal Aide, 1B001_062137508.

29 1(/20/16 e-mail from Personal Aide to Deputy National Security Advisor,
1B0O01_02137508.

=80 10/20/16 e-mail from Ratner to Ricchetti, McGrail, Kahl et al., 1B0O01_03798584.
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said that “[t]he VP approved the placement of a new safe at NavObs and conveved
his desired location.”#3! He explained that the safe would be installed the following
day and would be “loadled] up with the relevant materials.”2*2 Later that evening, a
career employee on the Executive Secretary team c-mailed the detailee to let her
know “for (her] awareness” that a safe was being installed 233

Although these e-mails suggest that Mr. Biden's staffers installed the new safe
at the Naval Observatory to store the notecards, the staffers told investigators that
they did not remember why the safe was installed or what was stored 1n 1t.23!

F. At the same time Mr. Biden’s staff was considering how to
handle the notecards, he told his ghostwriter that “they didn’t
even know” he had notebooks containing similar classified
notes

Mr. Biden appeared to reference the notecards issue during a recorded

interview with his ghostwriter Zwonitzer on October 10, 2016—the same time peried
during which his staff were discussing and arranging the sccure storage of his
classified notecards. At the time, Mr. Biden was reading aloud from his "Foreign
Policy” notebook, including reading notes from meetings in the Situation Room.?33 As
explained below. Mr. Biden’s notebooks were separate from his notecards, though he
often took similar—and similarly classificd—notes in each. Referring to his “Foreign

Policy” notebook, Mr. Biden added, “[t]hey didn't even know I have this.”

i,

2 10/20/16 e-mail from Ratner to Ricchetti. MeGrail, lKahl et al., 1B001 03798591,

3 10/20/16 e-mail from Director of Programs to Executive Secretary Staffer 2, SCOH-
000268,

BE g Executive Sceretary Staffer 2 11/21/23 Tr. at 29-30; Bakotic 1/11/24 Tr. at 66-
69: Ratner Tr. at 60-62.

3% Notebook entries 1B58-50-51, 56-60.
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Mr. Biden: There was a lot of stuff going on at the same time in forveign
policy. You said—they said, you didn’'t wanna go into . . .
but | have extensive notes over this period of time.

Zwonitzer: Oh, you actually have those here?

My, Biden: Yeah. now there's a lot of other notes too. But, I mean, this
is my . .. They didn’t even know I have this. Some of
this stuff I'm not, vou know, going . . . I have stuff all the
way up to 5-19. May 19. And then it skips in my notesto . ..
6-16 15 the next entry. 240
In this exchange. Mr. Biden seemed to distinguish between his notecards,
which his staff were in the process of implementing protocols to safeguard, and his
notebooks. which, “{tJhey didn't even know T have.” As explained below, although the
notecards and notebooks both contained classified information, most of the notecards
were handled differently than the notebooks after the vice presidency.
G. The investigation did not determine what. if anything, staff told
Mr. Biden about the proper storage of classified information in
his notecards
After staff raised concerns about the possibility that Mr. Biden’s notecards may
contain classified matevial, his staff discussed how to properly handle and store the
notecards. There is some indication that Mr. Biden's staff may have advised him that
his notecards contained classified information and needed to be held 1n a sccured

location. But the investigation did not determine what, if anything, Mr. Biden's

staffers actually told him on this subject.

236 Zwonitzer recording Carved_000246 (emphasis added); Carved 000246 Tr, at 3-5;
FBI Serials 315, 335: Notebook entries 1B538-50-51, 56-60.



As explained above, e-mails obtained during the investigation show that in
October 2016, Mr. Biden’s national security staff appear to have installed a new safe
at the Naval Observatory in which to store Mr. Biden's notecards during the rest of
his vice presidency. After an e-mail from My. Biden's deputy national security advisor
asked Mr. Biden’s personal aide to “run something” by Mr. Biden, a follow up c-mail
from the personal aide veferred to the "safe issue,” suggesting that the personal aide
had ralked to Mr. Biden about the decision to install a new safe at the Naval
Observatory to hold Mr. Biden's notecards.??” But when interviewed, neither the
deputy national security advisor nor the personal aide recalled talking to Mr. Biden
about the installation of the safe or the handling of his notecards.2®

For her part, the associate counsel who initially raised concerns about
potentially classified material in Mr. Biden's notecards believed the then-Counsel to
the Vice President. John MeGrail, was going to meet with Mr. Biden to address the
wssue. 2 According to the associate counsel, after she flagged the i1ssue of classified
information in Mr. Biden's notes, she thought “someone had a conversation” with the
Vice President “about the binders [containing copies of the notecards] and probahbly
about making sure classified documents are put in the safe.”2!¢ The associate counsel
helieved McGrail had this conversation with Mr. Biden, but she was not part of it and

did not know what, if anvthing, was discussed.?*! As explained below, for hig part,

W10/20716 e-mail from Ely Ratner to Personal Aide, 1B0O0O1_02137508; 10/20/16 e-
mail from Personal Aide to Ratner, 1B0O01 _02137508.

=8 Ratner 11/21/23 Tr. at 55, 74.

239 Agsociate Counsel 3/29/23 Tr. at 61.

240 fd,

I at 55,
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MeGrail did not recall any such conversation, and indeed, said he did not remember
anything about the notecard project or about concerns that Mr. Biden's notecards
could contamn classified information. 212

Mr. Biden’s deputy chief of staff recalled discussions about a shightly different
1ssue. As he described it. during the last vear of the Obama administration, members
of Mr. Biden’s staff (lagged that Mr. Biden had written personal notes by hand on the
pages of classified documents.?* Mr. Biden's deputy chief of staff had discussions
with MecGrail and the associate counsel, as well as others, about the proper
disposition of these notes.?!! They determined that the Counsel's office would convey
to Mr. Biden that he could not keep the notes after the end of the adminmistration,
because “classified documents belong with either the creator of the documents,” or,
“if they were native to ocur office,” to the National Archives.?!® The deputy chief of
staff was not involved in any conversation between MceGrail and Mr. Biden on this
1sue 2 Aogain, MceGrail did not recall having any conversations with Mr. Biden about
the proper disposition of classified documents, though McGrail did recall telling Mr.
Biden that all his records (which McGrail understood to encompass notes) would be
sent to the National Archives 217

Ei-muails obtained during the investigation suggest that McGrail and others in

the Office of the Vice President conducted some research on the handling and

222 MeGrail 1/22/24 Tr. at 9, 15, 16-18, 42, 48, 78, 98-99, 127,

213 Amin Tr. at 29-33.

244 Id at 35-37.

245 Jd. at 29-33, 35-37.

216 ff. at 35-37.

2 MeGrail 1/22/24 Tr. at 78-83, 86-87, 94, 98-99, 107, 113, 123-26.
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accessing of classified materials after the vice presidency. In November 2016, for
example, McGrail sent an e-mail containing a reference to the executive order
governing classification, specifically citing the provision that would apply when a

former vice president sought te gain access to classified information.2#

hessage

From: MrGrad, Jonn PLORDPMIVE [Iasa_p_mograi@cvp.eop goey’

Sent 1472016 £:00:33 PM

To G cop.zov,

MeGrail Nowv. 14, 2016 e-mail about Executive Order 13,5267
Six weeks later, in January 2017, the associate counsel sent MeGrail an e-mail
containing infermation about the same executive order and about one use of Ronald
Reagan’s diaries after he was president, 2 a topic that is discussed in more detail in

Chapter Ten. The subject line of the e-mail was “per cur digscussions today. !

28 11/14/16 e-mail from MeGrail, SCOH-000340.

249 I

250 1/056/17 e-mail from Associate Counsel to McGrail, SCOH-000339.
21 fd,
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fiessage

From: Bovp ean.govi

Serdt.

Ta: ypeon.govi, MoGrad, lohn (" oseonroasexchange admimisiolae 5roun
p.omcEran i8]

Subject:

wed " oaTera review of hs daries re ran Conira The Court adowed = gome

wter-sass. bt

caadtherty Thisis aa e Oier

assiied-rmbona-set ity nluinghon

‘e suii doing research. Bt i think ihese are a good start

Associate counsel Jan. 5, 2017 e-mail veferencing Mr. Reagan’s diavies™’

During hig interview, McGrail did not recall these e-mails or any discussions
about the executive order or the Reagan diaries. except that he recalled having
conversations about getting Mr. Biden's “security clearance” extended so Mr. Biden
could access classified material after the vice presidency .23 According to McGrail. he
could not recall having any discussions about Mr, Biden's notecards, notes, or diaries
containing clasaified information. 3!

McGrail explained that he and an archivist at the National Archives had
arranged for all of Mr. Biden’s records from the vice presidency, including all his
notes, to be sent to the National Archives when he left office .23 [n this arrangement,

MecGrail made no distinetions between presidential vs. personal records, or classified

52 4,

“* McCrail 1/22/24 Tr. at 51-55. 59-62, 68-70, 73-74, 76-77, 92, 118-19.
254 Jd, at T8-80), 98-99.

255 fd. at 8()-83,
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vs. unclassified records; they simply arranged to send all of Mr. Biden's records to the
Archives.?56 From there, McGrail said hig understanding was that the Archives would
undertake the time-consuming task of sorting through the records to determine what
was personal and what was presidential 2%

According to McGrail, near the end of the administration he told Mr. Biden
thev would send all his records to the Archives. 258 MceGrail's message was simple: “It
was just, ‘Your records are going to the Archives. That was 11,725 McGrail told Mr.
Biden this more than once, and Mr. Biden understeod the arrangement and accepted
1£.260 MeGrail said he did not discuss with Mr. Biden the specific requirements of the
Presidential Records Act or the treatment of personal vs. presidential records under
the Act 260 McGrail also said he did not discuss Mr. Biden’'s notecards, notebooks, or
diarics with him.262

MeGrail said he never spoke with Mr. Biden about withholding personal notes
from the National Archives.262 Mr. Biden never told MeGrail he had notes he wanted
to take home mstead of sending to the Archives, and McGrail saw no indication that
Mr. Brden believed he could take classified notes home with him at the end of his vice

presidency. 26! [f Mr. Biden had such a belief or plan. McGrail would have expected

5 [d. at 80-83, 126.

20 Id. at 83, 109.

38 [d. at 86-87, 94, 99, 107, 113, 123-26.

%% Id. at 107.

20 I, at 86-87, 94, 99, 107, 113, 115, 123-26.
61 Id. at 85-87, 91.

262 Id. at 78-79, 83-85, 98-99, 117-19.

263 [d. at 83-84.

W4 [, at 83-84, 99, 117-18.



him to raise it during their conversations about sending all Mr. Biden’s records to the
Archives at the end of the administration.26» McGrail never advised Mr. Biden one
way or the other about whether he could keep classified documents, including
classified handwritten notes, outside a secure, authorized facihity, after leaving office,
and McGrall was unaware of such advice from anvone elge. 266

More generally, McGrail said he was unaware of any conversations among staff
in the Office of the Vice President suggesting that My, Biden could take classified
materials home after leaving office and keep them outside a SCIF, noting. “It was the
opposite. It was how are we going to find him a SCIF in case he ever has a veason to
go to a SCIF?'26" When asked during his interview about whether anvone told Mr.
Biden thart the Presidential Records Act authorizes a former vice president to keep
certaln materials at home, even if they are classified, McGrail said no, and added
“[TThat doesn't make logical sense to me . ... [M]y understanding 1s that ... if you
copy or write down classified information on a picce of paper, 1t maintains its
classified status,™262

According to McGrail, Mr. Biden did not, and would not, come to him for legal
advice about whether he could take classified information home after the vice
presidency. because, in McGrail's words, “I think he knows.”269 [n McGrail's view, the

rule that vou cannot take classified imformation out of a secure facility is “obvious, 270

260 Id. at 117-18.

W06 [d. at 98-99, 107-08, 119, 126.
267 Jd. at 126.

268 Id. at 107-08.

269 Id. at 100.

70 Id. at 102,



McGrail explained that Mr. Biden knew classified information “needs to be
maintained in a secure facility. . . . [Hle was the chairman of the Foreign Relations
Committee. . . . [H]e understands how it works,”27!

Finally, McGrail said it would be “very surprising” if Mr. Biden intentionally
tock home classified information after the vice presidency.?72 In MeGrail's words, Mr.
Biden knew that “information is classified for a good reason, that its disclosure can
harm sources and methods and the national security interests of the United States,
and he has been commaitted to the national security interests of the United States as
long as T've known him.”?"* According to McGrail, if Mz, Biden tock home classified
information after the vice presidency. “[iJt would be completely inconsistent with
evervthing that we were killing ourselves to try to accomplish” at the end of the
administration by sending all of Mr. Biden's records to the National Archives. 27

H. After Mr. Biden left office, copies of many of his notecards were
held in a SCIF at the National Archives

Ultimately, the associate counsel and MceGrail arranged for Mr. Biden's

classified notecards to be held in a SCIF at the National Archives under a deposit

=i Id, at 100-01.

T fdoat 111, 112, 117-18,
. at 111

U fd at 112,
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agreement that allowed Mr. Biden to store personal material at a National Archives
factlity 2%
On January 12, 2017, Mr. Biden signed a deposit agreement allowing him to

store “certain personal effects” in a “secure and protected area” at the National
Archives ¢ According to the agreement, the material consisted of "correspondence,
memorabilia, personal notes, and other miscellaneous personal property.”

When the associate counsel made arrangements te bring the deposit
agreement to Mr. Biden's executive assistant for Mr, Biden's signature, she indicated
that MecGrail “has spoken with him [Mr. Biden] about the issues.™" But in an
mterview, McGrail said that he thought the deposit agreement related to personal
records from Mr. Biden's Senate tenure, and he did not recall binders of classified
notecards going 1nto My, Biden's personal storvage at the Archives 278

On January 16, 2017—four davs hefore My, Biden left the vice presidency—the
associate counsel asked a member of the Executive Sceretary team to “pick up the
Vice President’s classified materials” at the Naval Observatory 279 Soon after, another

member of the Executive Secretary team explained that the material consisted of four

2% Associate Counsel 8/29/23 Tr. at 9-10, 76; 1/5/17-1/6/17 ¢c-mails between Associate
Counsel, McGrail, and NARA Archivist 1, SCOH-000326, SCOH-000330, SCOH-000332,
SCOH-000334

276 1/12/17 Deposit Agreement regarding the Administration of Personal Materials of
Vice President Joseph R. Biden, NARA-H-700000012.

27171017 - 1/11/17 e-mails between Associate Counsel and Executive Assistant,
1B001 01915351,

278 MeGrail 1/22/24 Tr. at 82, 120-21.

279 1/16/17 e-mail from Associate Counsel to Executive Secretary Staffer 2, SCOH-

000246.
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to five binders and that “[olnce vou return [you] will need to place in 1-Z pra
[Presidential Records Act] boxes along with the originals 7280

The following day was the associate counsel’s last day in the Gffice of the Vice
President. She sent McGrail and others an outstanding to-do list.*8! Among other
things, she reminded McGrail to approve the deposit agreement to allow Mr, Biden
to store his personal materials at the Archives. She also wrote, “[wle need to send his
personal diaries to storage at the Archives. [A National Archives employee] has
offered to come and pick them up. 1 think this 1s the best option.”?%2 When
interviewed, the associate counsel clarified that she was “referring to the binders that
we copled,” meaning the binders of Mr. Biden's notecards containing ciassified
information, discussed ahove.25% The associate counsel said. “I believe we were using
diarvies as shorthand because theyv were personal notes, thoughts. 728 She explained
that “it was the safest decision to have [the notecards] be in a SCITF since there wlere]
likely classified documents.”283

On January 18, 2017, a National Archives emplovee visited the White House,
picked up the copies of the notecards m Mr. Biden's West Wing office from MeGratl.

and brought them to the National Archives.2% McGrail said in his interview with our

80 1/16/17 e-mail from Director of Programs to Kxecutive Sceretary Staffer 2. SCOH-
000246,

31 1/17/17 e-mail from Associate Counsel to Mc(rail, SCOH-000141 ("I wanted to
send along the list of items that still needs to be taken care of after [ leave.™).

282 I

28 Agsociate Counsel 8/29/23 Tr. at 65.

254 f ],

5 Id. at 9-10, 76.

26 1718/17 e-mail from NARA Archivist 1 to MceGrail. NARA-H-700000010.
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office that he had no memory of giving the Archives employee the binders of
notecards, or that they contained classified information, but the Archives employee
recalled McGrail telling him that the materials contained classified information 2%
Accordingly, the Archives stored the materials inside a SCIF.28%

I. After he left the vice presidency, Mr. Biden twice visited the
National Archives to review copies of his notecards in a SCIF

Soon after he left office in 2017 and while researching his hock. Mr. Biden
visited the National Archives twice to consult the copies of his notecards that were
being held in a SCTF. 289

During a recorded interview on April 24, 2017, My. Biden told his ghostwriter.
Zwonitzer, that he took separate notes regarding his private lunches with President
Obama.2% My, Biden said that before each lunch, he and his chief of staff prepared
and wrote an agenda on “one of those httle cards of mine”—an apparent reference to
the long narrow notecards that Biden carried in his jacket pocket. 29! After each lunch,
Mr. Biden dictated notes about the lunch to his executive assistant.?%? Mr. Biden
explained that he previcusly “had all those [notes] at the house 1n a safe” but that “1
don't know what they made me do with them.”29%

Zwonitzer: Can we spend some time on that lunch?

28 MeGrail 1/22/24 Ty, at 121-22; NARA Archivist 1 Ty, at 56, 62.

285 NARA Archivist 1 Tr. at 56, 62.

29 5/11/17 and 7/11/17, National Archives Visitor Logs, NARA-H-700002503; NARA
Archivist 2 6/1/23 Tr. at 14; McGrai! 5/2/23 Tr. at 169-80.

290 Zwonitzer recording 170424_0091; 170424 0091 Ty. at 28-30; Evidence item 1B80.

M Zwonitzer recording 170424_0091; 170424 0091 Tr. at 28-30; Evidence item 1B&0.

292 Zwonitzer recording 170424 _0091; 170424_0091 Tr. at 28-30; Evidence item 1B80;
Executive Assistant 9/28/23 Tr. at 17,

29 Zwonitzer recording 170424 _0091; 1704240091 Tr. at 28-30; Evidence item 1B80.
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Mr. Biden:

Zwonitzer:

Mr. Biden:

Zwonitzer:

Mryr. Biden:

I had all those presidential notes.
I know you gave me this much from the diaries.
But I actually, I wonder where those . . .

Do vou have separate notebooks of the presidential
[lunches]?

Yeah. What T would do 1s after every lunch T would dictate
to, um, I would call in [the Executive Assistant] and I would
dictate to her what the lunch was about. I had all those
at the house in a safe. I don’t know what they made
me do with them. But what 1 would do is I would make
up a card, one of those litile cards of mine. Before I'd have
lunch, T'd meet with Steve [Ricchetti] and anvthing
anybody thought I should be bringing up [I'd put} on our
agenda. And when I came back, I'd dictate notes to [the
Executive Assistant] as to what actually transpired at the
lunch. 24

Two davs later, in another recorded interview, Mr. Biden said he had learned

that his notecards had been “turned in” to the National Archives and that Mr. Biden

would have to go through his former counsel, McGrail, to get them .29 Mr. Biden also

told Zwonitzer that he had not wanted to turn the notecards in:

Mr. Biden:

Assistant:

I'm told by {a personal aide], T guess he checked with you,
n order for me to get my. uh. get all those presidential
notes I had for lunch. the luncheon meetings, I have to go
to MceGrail?

Yes, McGrail has them. We were supposed to turn it in and
that 18 the last person who had them.

Evidence item 1B8&0.

335,

@1 Ywonitzer recording 170424 0091 {emphasis added); 170424 0091 Tr. at 28-30;

= Ywonitzer recording Carved (000599; Carved_000599 Tr. at 3-1: FBI Serials 315,
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Mr. Biden: OK. Uh. See if you can get me MceGrail on the ine while |
have vou now. OK? And stayv on okay?

Assistant:  Got it sir. Hold on.

Zwonitzer: This is probably something that goes to the
presidential papers.

Mr. Biden: I don’t think so. It was in between. | didn’t want to
turn them in.

Zwonitzer: Right, so, it’s the gray area.”™

The next day, Zwonitzer sent an e-mail to the assistant and personal aide,
explaining that Mr. Biden “may try to review some of his notes from lunches with the
President and asked [Zwonitzer} to give him a list of the dates of the lunches that
would be important.”2% Zwonitzer included a list of the dates of several such lunches
in his e-mail. Zwonitzer forwarded the list to Mr. Biden’s personal e-mail account on
May 11, 2017.298

On that day and again two months later, Mr. Biden visited the National
Archives to review copies of his notecards, which were held in a SCIF.2%9 McGrail
accompanied him.? During both visits, Archives staff made clear to My, Biden that,

by viewing the notecards in the Archives SCIF, he was accessing classified

96 Zwonitzer recording Carved_000599 (cmphasis added); Carved_000599 Tr. at 53-4;
FBI Serials 315, 335.

297 4/27/17 e-mail from Zwonitzer to Executive Assistant and Personal Aide 3,
Zwonitzer-Q0C01464,

298 Jf

29 5/11/17 and 7/11/17 National Archives Visitor Logs, NARA-H-700002505; NARA
Archivist 2 6/1/23 Tr. at 14; McGrail 5/2/23 Tr. at 169-80.

00 MeGrail recalled only the first visit to the Archives, but visitor logs show he
accompanied Mr. Biden on both visits. 5/11/17 and 7/11/17 National Archives Visitor Logs,
NARA-H-700002505; NARA Archivist 2 6/1/23 T'r. at 14; McGrail 5/2/23 Tr. at 169-80.
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mmformation. 3! Nonetheless, in his interview with our office, McGrail said he believed
the material was in a SCIF at the Archives simply to keep 1t secure, not necessarily
because 1t was classified. 302

During the first visit on May 11. Archives staff followed a detailed checklist to
ensure they properly safeguarded the classified information in the notecards.®3 The
staff ensured that Mr. Biden did not bring his phone or other electronic device 1nto
the SCIF 34 Thev announced that the wvisit involved access to classified
information.?% They remained in the SCIF and monitored Mr. Biden while he
reviewed the notecards.?? Thev also reminded him of his continuing responsibility to
protect all classified information after his visit. 30"

On July 11. 2017, two months after their first visit to the Archives. Mr. Biden
and McGrail veturned 3% Before the second wvisit, Zwonitzer e-mailed My, Biden
another list of lunches and events for which his notes would be helpfui »® During the
second visit, Archives staff followed the same gencral procedures to safeguard
classified information.3!® Mr. Biden also signed a form entitled “Notice to Users of

NARA Classified Research Rooms. #11 The first sentence of the form read. “You will

301 5/11/17 and 7/11/17 National Archives Checklist for Classified Visits and Meetings,
NARA-IE700002505.

02 MeGrail 1722/24 Tr. at 69-70, 113-14, 129-30.

05 5/11/17 National Archives Visitor Logs, NARA-H-700002505.

305 Jof

305 ](f

306 Il ; NARA Archivist 1 Tr. at 70-71; NARA Archivist 2 Tv. at 18-19.

07 7/11/17 National Archives Visitor Logs, NARA-I-700002505.

308 f4.

G 7/9/17 e-mail from Zwonitzer to Mr. Biden, Zwonitzer-00000631. Zwonitzer-
(0000632,

#107/11/17 National Archives Visitor Logs, NARA-H-700002505.

S L
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be viewing materials containing classified national security information,” and the
remainder of the form explained the various procedures and rules necessary to
safeguard such classified information.31?

Not all of Mr. Biden’s notecards made their way to the SCIF at the Archives.
When the FFBI searched Mr. Biden's Delaware home on January 20, 2023, they
discovered a stack of Mr. Biden’s notecards in his office.?!? While many of these
notecards were from after his term as vice president, some of them dated from his
vice presidency and included handwritten notes about Intelligence products and
matters of national security.?'¥ One notecard included a handwritten classification
marking.?'% Some of the notecards found in the Delaware home remain classified up
to the Top Secret level. 316
11 MR. BIDEN’S NOTEBOOKS

A, Mr. Biden used notebooks during his vice presidency to record
both official and personal events

As with his notecards, Mr. Biden also frequently took notes about classified
information in notebooks. Most of the classified notecards were stored diffevently

from the classified notebooks after the vice presidency. As explained above, most of

312 fd,

312 FBI Serial 77.

34 PRI Serials 77, 691, 530, 664; Handwritten material 1B23.
415 FBI Serials 691, 530, 664; Handwritten material 1B23.

416 FBI Serial 619; Handwritten material 1B23.
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The content of Mr. Biden’s notebooks took several forms. 523

(1) Work notes. Mr. Biden wrote these notes during or soon after meetings he
attended as vice president. These notes memorialize, often in bullet-point
format, things such as the issucs presented, comments of meeting
participants, and decisions made. For example, Mr. Biden often took notes
during meetings of the National Security Council and the President’s Daily
Brief.?24 Most of the notes in Mr. Biden's collection of notebooks recovered
by FBI agents from his Wilmington residence are work notes of this tvpe.

(2) Work reflections. These were My, Biden’s impressions, reflections, opinions,
and commentary about people and 1ssues he encountered as vice president.
For example, during the 2009 review of U.S. military strategy and foreign
policy in Afghanistan, discussed in Chapter Six, Mr. Biden recorded his
deep concerns that President Obama’s eventual decision about Afghanistan
would be a terrible mistake.?23

{3) Political notes and reflections. These were Mr. Biden's summaries of and
commentary about political or electoral 1ssues—for example, his notes
about his decision whether to run for president in 2016.

(4) Personal reflections. These were entries about purely personal subjects.
such as the illness and death of his son, Beau.

(5) To-do lists. These were reminders about issues ranging from policy
deliberations, to political concerns, to personal matters,

While Mr. Biden often organized his notebooks roughly based on subject
matter, many notebeoks contained entries on a variety of topics. He typically added
entries scquentially by date, so that a given notebook could contain, for example, real-
time notes of White House meetings, purely pevsonal entries about Mr. Biden's

family, and entries about an upcoming election. Most of the notebooks contained

323 See generally Notehooks 1B15, 1B20, 1B22, 1B25, 1B30, 1B51-52, 1B537-59, 1B62-
68.

320 Klain Tr. at 44, 31; Personal Aide 1T 4/26/23 Tr. at 130-31; see generally Notebooks
1B15. 1B20, 1B22, 1B25, 1B30, 1B51-52, 1Ba7-54, 1B62-68.

425 Personal Aide 1 4/26/23 Tr. at 30-31. 130-32: Executive Assistant 9/28/23 Tr. at 75;
(Chapter Six.
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predominantly “work notes”—summaries or minutes of work meetings—but a few
writings were more diary-like and personal in nature.»26

B. The notebooks contained classified information

Though none of the notebooks have classification markings, some of the
notebooks contain information that remains classified up to the Top Secret/Sensitive
Compartmented Information level 327

As with his notecards, Mr. Biden routinely took notes in his notebooks about
classified subjects and during meetings where classified information wasg
discussed. 28 For example, he regularly took notes related to the President’s Daily
Brief, which typically contains classified information.3?" He also regularly took notes
during meetings in the White House Situation Room, and numerous photographs

document this practice #30

#26 See generally Notebooks 1815, 1820, 1B22, 1B25, 1B30, 1B51-52, 1B57-59, 1B62-
68,

327 FBI Serial 676.

328 Notebooks 1815, 1B20, 1B22, 1B30, 1B51-52, 1B57-58, 1B63-64, 1B66-67.

320 K. g., Notebook entries 1B30-0065, 0093-94; 1B67-0076.

10 B oo Notebook entries 1B15-0012; 1B20-0034; 1B51-0073-74, 0080-81; 1B58-0029-
31; 1B63-0016, D026-29; 1B66-0082-84; 1B67-0019-20.
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Often, Mr. Biden's notes contained real-time minutes of National Security
Council meetings, during which the President deliberated with his senior military,
mtelligence, and foreign policy advisers.?3 These meetings regularly involved
discussions of classified information.?®! For this reason, they tock place in the
Situation Room, which is itself a SCIF. and signs conspicuously designated National
Security Council meetings as “Top Secret,”33

Some of the handwritten notes Mr. Biden took in his notebooks during these
meetings included classified nformation.?% The notehooks contaimnmed such
information about the following subjects:

e U5 intelligence sources, methods, and capabilities 37
o (.5 intelligence activities 338

o The activiries of foreign intelligence services.#9

o U5 military programs and capabilities, 30

o Foreign military programs and capabilities 34!

¢ Plang and capabilities of foreign terrorist organizations. 42

33 Flg., Notebook entries 1B15-0012; 1B20-0034; 1B51-0073-74, 0080-81; 1BAR-0029-
31: 1B63-0016, 0026-29; 11366-0082-84: 1B67-0019-20.

34 g, Notebook entries 1B15-0012-13; 1B531-0073-74; 1B63-0016, 0026-29.

45 See photographs above; SCOH-000756; SCOH-000757.

426 FBI Serial 676.

337 Fl g, Notebook entries 1B22-0026; 1B52-0091; 1B57-0014: 1B63-0012;80-0028;
1B66-0082.

38 [ g., Notebook entries 1B51-0080-81; 1B66-0082.

30 Kog., Notebook entries 1351-0074; 1B66-0082.

M0 B g, Notebook entries 1Ba8-0029-30; 1B63-0028.

L g, Notebook entries 1B153-0012; 1B51-0080; 1B58-0033; 1B64-0066; 1B57-0019-
20).

=2 [ g, Notebook entries 1B20-0034; 1B58-0094.



The FBI and the Special Counsel’s Office selected thirty-seven excerpts
totaling 109 pages from Mr. Biuden's handwritten materials—including mostly
notebook entries and a few notecards seized from his Delaware home—to submit to
classification authorities in the intelligence community and the Department of
Defense to determine the appropriate classification level for each. Investigators
selected a sampling of excerpts across Mr. Biden’s notebooks that both appeared to
be classified and that they expected a jury could find are national defense information
under 18 U.S.C. § 793,

Subject to the limitations discussed in Chapter Two, classification authorities
wdentified ecach excerpt as containing presently classified information.” Of the
thirty-seven excerpts:

s Hight are Top Secret with Sensitive Compartmented Information. seven of
which include information concerning human intelligence sources,

e  Six are Top Secret,

o Twentyv-one are Secret, and

s Two are Confidential A+
A more detailed description of the results of the classification review 1s in Appendix
B.

Mr. Biden also sometimes placed marked classified documents inside his

notebooks 3 Photos in the Situation Room show documents tucked inside his

5 FBI Seral 676.
4 e
45 SCOH-000708, SCOH-000759; Recovered documents C1, C2, C3. (4, D20, D21,
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Early in the Obama administration, the first Counsel to the Vice President,
Cynthia Hogan, personally advised him about the proper handling of classified
mmformation and Mr. Biden agreed to follow her adviee 3! As explained in Chapter
Three, the advice was codified in a 2010 memo from Hogan. which instructed Mr.
Biden that “[c]lassified materials may never be left unattended,” but must be kept in
the custody of Mr. Biden or an authorized staff member, or secured n a safe 39
According to Hogan’s notes, among her concerns were My, Biden's "notes on codeword
info” which were kept in his “AFPAK — notebooks.” that 1s, his notecbooks concerning
various policy reviews relating to Afghanistan and Pakistan, which ave discussed
further in Chapter Six.?® Hoegan's notes say that Mr. Biden's personal aide “will
collect” those notebooks.® But in interviews with the Special Counsel's Office in
2023, Hogan did not remember Mr. Biden's notebooks, or whether she ever advised
Mr. Biden about how he should store notes he took duving classificd meetings. 35

In 2011, Hogan provided Mr. Biden further written guidance abourt the proper
handling of classified notes.%? In a memo to Mr. Biden about protocols for hiring a

historian to work in the Office of the Vice President, Hogan explained that:

1 Hagan 5/23/23 Tr. at 27, 53.

355 8/17/10 Hogan memo to VP. NARAWH_Q0000030; see also 8/23/10 e-mail from
Military Aide to VP MILAIDEs, NARAWH _00014447 {“The VP understands that classified
material needs to be kept in one of two places|:] a. Personal Custody. or b. a safe.”); Hogan
5/23/23 Tr. at 27, 53, 91-92; Hogan 9/19/23 Tr. at 68-69, 79-80, 83, 106.

336 8/17/10 Hogan memo to VP, NARAWH_00000050; Evidence items 1B63, 1B66. In
her interview with the Special Counsel's Office over a decade later, Hogan did not remember
her note on this topic, or any of her concerns or advice about Mr. Biden's notebooks. Hogan
5/23/23 Tr. 39, 90-93; Hogan 9/19/23 Tr. at 86.

7 8/17/10 Hogan memo to VP, NARAWH_00000050.

358 Hopgan 8/23/23 Tr. at 39, 90-93; Hogan 9/19/23 Tr. at 69, 82-83, 86, 120-21.

339 A4/27/11 memo from Hogan et. al. to the Vice President, 1B0O01_02881350.
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any discussions with you that cover classified topics will need to take
place in accordance with Executive Order 13526 on (Classified National
Security Information. This means that such discussions must occur in a
secure facility like vour West Wing office, and that any notes or other
materials that contain classified information must be
maintained in secure safes, produced on a classified computer,
and stored in a secure facility[.]3¢"

For a time—at least during the early part of his vice presidency—NMr. Biden
stored his notebooks relating to national security, along with other classified
documents, 1n a safe in his West Wing office. 361 As Mr. Biden’s first personal aide
explained, Mr. Biden stored these notebooks—including the Af/Pak notebook-—in the
safe because “[t]hat safe was for classified information. It was the purpose of the
safe.”362 Periodically, Mr. Biden removed certain classified items from his safe and
asked his personal aide to return them to members of his national security staff, but

Mr. Brden never let anvone clse possess his notebooks. %64

60 Id. {(emphasis added).

B Personal Aide 1 4/26/23 Tr. at 30-31. 1053-04. 125-27, 129-130, 134-35; Personal
Alde T 918/23 Tr. at 122; Klain Tr. 38-40.

W62 Porsonal Aide 1 4/26/23 Ty, at 104, 129, In a sccond interview, the personal aide
said he could not sav that the reason My, Biden stored the notebooks in a safe was because
thev were classified, expiaining that the personal aide did not read the notebooks, was not
an expert in classification, and that Mr. Biden could have stored the notebooks in the safe
simply because they were private. Personal Aide 1 9/18/23 Tr. at 123. In contrast, in his first
interview, the personal aide said Mr. Biden only stored materials in the safe if they were
related to national security and explained, “it’s not like he ever felt like, oh my God, if T leave
this on my desk, somebody's going to come steal this thing out of mv West Wing office . .. at
the White House.” Personal Aide 1 4/26/23 Tr. at 129 In both interviews, the perscnal aide
explained his belief that because My, Biden was taking notes about classified subjects in
classified meetings, the notebooks contained classified information. Personal Aide 4/26/23 Tr.
at 104, 129; Personal Aide 9/18/23 Tr. at 121. Other witnesses confirmed generally that the
purpose of the safe was to store classified information and that classified information was
stored in 1t. See, e.g., Director of Programs Tr. at 26-28, 59, 79, 111-14; Staff Assistant 1 Tr.
at 46-50.

%2 Personal Aide 1 4/26/23 Tr. at 128, 132-33.
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At some point during his vice presidency, Mr. Biden appears to have stopped
storing his notebooks in the West Wing safe 36+ Mr. Biden’s first personal aide, who
regularly retrieved the notebooks from the safe for Mr. Biden, left the administration
in 2014365 After that, there 1s no evidence Mr. Biden or his staff stored his notebooks
in the West Wing safe, 366

Mpr. Biden also appears te have kept his notebooks and other classified
information in a safe when he was at the Naval Observatory, again, at least for a time
near the beginning of the administration.’8” For example, a 2010 e-mail from Mr.
Biden’s personal aide to members of his staff notes that Mr. Biden had "just put”
classified material into the Naval Observatory safe, including several sets of marked
classified documents and My, Biden's notebook documenting the 2010
Afghanistan/Pakistan policy review .38

D. After his vice presidency, Mr. Biden stored the notebooks in
unlocked and unauthorized containers in his home

After My, Biden left the White House 1n 2017, while most of his classified
notecards went to a SCIF at the National Archives, his notebooks went to his private
homes, where they were not secured 1n a safe, and were in a sctting that was not

authorized for the storage of classified information 5% The notebooks {irst went to Mr.

1 Porsonal Aide 3 3/28/23 Tr. at 48-49, 52-54.

365 Personal Aide 1 4/26/23 Tr. at 63.

366 Personal Alde 2 Tr. at 47; Personal Alde 3 3/28/23 Tr. at 4849, 52-54; Kxecutive
Assistant 1/4/23 Tr. at 32; Executive Assistant 9/28/23 Tr. at 32.

36T 12/11/10 e-mail from Personal Aide 1 to Executive Secretary 3 and Director of
Programs, 18B001_03159095; Notebhook 1B63.

368 12/11/10 e-mail from Personal Aide 1 to Executive Secretary 3 and Dircctor of
Programs, 1B001_03159095; Notebook 1B63.

#9 Biden 10/9/23 Tr. at 30, 41; FBI Serial 77 1A86; 20230120 _FBI 0127, 0151.
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Biden's rental home in Virginia, where he kept them inm a room he used for
meetings.?" As explained in the next chapter, in the months after he left the White
House, Mr. Biden gathered the notebooks and referred to several of them while
writing his book, Promise Me, Dad. During their conversations while writing the
book, Mr. Biden told his ghostwriter, Zwonitzer, that the notebooks might contain
classified information 37!

When Mr. Biden moved out of the Virginia home, hig notebooks were
eventually moved to his home in Delaware. 3?2 In January 2023, during a search of
the Delaware home, FBI agents found the notebooks in unlocked and unauthorized

Iocations, primarily in My, Biden’s main-floor office and basement den.

370 Biden 10/9/23 Tr. al 26-28, 30, 41.
5 Zwonitzer recording 170424 0091; 170424 0091 Tr. at 13-14; Evidence item 1B&0.
2RI Serial 7T 1ASG; 20230120_FBI_0127, 0151,
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In Mr. Biden's interview with our office, he explained that he took his
notebooks with him after his vice presidency because “[t]hey are mine,” and explained
that "every President before me has done the same exact thing.”373 He also specifically
referenced President Reagan, who, after leaving office, kept handwritten diaries
containing classified information at his private home, as discussed in Chapter Ten. 76
In later written answers, Mr. Biden wrote that, “[I}Jike presidents and vice presidents
answer several questions about whether he believed his notes contained classified
mformation; whether he believed he was authorized to possess classified information
after hig vice presidency: and whether he took steps to avoid writing classified

mformation in his notebooks. 278

375 Biden 10/9/23 Tr. at 42.43,

576 Biden 10/8/23 Tr. ar 111-12.

477 Biden 12/1/23 written responses at 1.
578 Id.at 1-2,
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CHAPTER FIVE

MR. BIDEN’S SECOND BOOK, PROMISE ME, DAD, AND
THE DISCOVERY OF CLASSIFIED AFGHANISTAN DOCUMENTS

Like many presidents, Mr. Biden has long viewed himself as a histeric figure.
Elected to the Senate at age twenly-nine, he considered running for president as early
as 1980 and did so in 1988, 2008, and 2020. During his thirty-six vears in the Senate,
Mr. Biden believed he had built a record in both domestic and foreign affairs that
made him worthy of the presidency.

In addition to the notebooks and notecards on which he took notes throughout
his vice presidency. Mr, Biden collected papers and artifacts related to noteworthy
issues and events in his public life. He used these materals to write memolrs
published in 2007 and 2017, to document his legacy, and to cite as evidence that he
was a man of presidential timber.

For example, as a voung senator in the 1970s, Mr. Biden led several
congressional delegations to Europe and the Soviet Union. " As explained in Chapter
Eight, he viewed these trips as historic and belicved they prepared him to he
president. Mr. Biden wrote about these trips in his 2007 memotr, Promises to Keep.
In 2023, FBI agents recovered official documents, including marked classified
documents, related to these trips in Mr. Biden's Delaware garage. 89

In 2009, while serving as vice president, Mr. Biden strongly opposed the

militarv’s plan to send tens of thousands of additional troops to Afghanistan.®! Mry.

379 See Chapter Eight.
380 Bvidence items 1317, 1B18.
1 See Chapter Six.
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Biden endured sharp criticism both during the debate and after Presideni Obama
rejected his advice and decided to send additional troops to Afghanistan. Bul Mr.
Biden always believed he was right and that he would be vindicated by history. He
kept documents related to the debated troop surge, including a classified handwritten
memo he sent President Obama in 2009 opposing the surge and marked classified
documents supporting his position. In December 2022 and January 2023, FBI agents
recovered these materials from Mr. Biden's Delaware garage and office. 352

Finally, as explained in Chapter Four, during his eight years as vice president,
Mr. Biden regularly wrote notes by hand in notebooks. One such notebook entry
makes clear that My, Biden had long contemplated writing a book about his vice
presidency. In July 2010, he documented a meeting to discuss a possible book fab’out
“my V.P. years."? In Mr. Biden's view, “there were three plausible reasons for having
one written or writing one,

1. Defense —others will write and [ want a record

2. Future — who knows about 2016

3. Profit - retirement{.]”3

One function of Mr. Biden's notebooks was to provide raw material for his
eventual second memoir. After leaving office, Mr. Biden kept his notebooks at his

homes in Virginia and Delaware and used them to write that book, Promise Me, Dad.

52 Evidence items 1B04, 1B17, and 1B18.
# Notebook entry 1B30-0012.
Ty

96



In January 2023, FBI agents recovered these notebooks. primarily in Mr. Biden's
home office and den.?85
I. MR. BIDEN’S 2017 MEMOIR: PROMISE ME, DAD

After his vice presidency, Mr. Biden wrote and published a memoir in 2017
titled Promise Me, Dad. Evidence suggests that, while researching and writing the
book. Mr. Biden found marked classified documents in the basement of his rental
home 1n Virgimia and told his ghostwriter about it during an audic-recorded
conversation. And while the published book is not known to contain classified
information, while writing the book in unsecure locations, Mr. Biden used notebooks
containing notes he took during his vice presidency about classified meectings and
information.

A, Promise Me, Dad

Unlike Mr. Biden's earlier idea for a book that would chronicle all eight vears
of his vice presidency. Promise Me, Dad has a narrower focus.?%¢ The book recounts a
14-month period of Mr. Biden’s vice presidency from Thanksgiving 2014 to January
2016, during which he dealt with the illness and eventual death of his elder son, Beau,
who died 1n May 2015.%%" The book discusses the toll that loss took on Mr. Biden, the
foreign policy 1ssues in Ukraine, Central America, and Iraq he addressed during that

time, and the role his son's death played in Mr. Biden's decision not to run for

35 Kvidence items 1B17 and 1B18.

386 See generally Joe Biden, PROMISE ME, DAD: A YEAR OF HOPE, HARDSHIP, AND
PURPOSE (Flatiron Books 2017); Notebook entry 1B30-0012.

8% See generally Biden, PROMISE ME, DDAD.

97



president in 2016.%58 Published in November 2017, Promise Me, Dad quickly became
a#1 New York Times bestseller 789
1. Mark Zwonitzer

Mr. Biden worked with a ghostwriter, Mark Zwonitzer, to write Promise Me,
Dad 3% Zwonitzer is an author and documentary filmmaker specializing in American
history and politics.?¥! He had previously ghostwritten Mr. Biden's 2007 memoir,
Promises to Keep 392

Zwonttzer has never held a security clearance or become familiar with the
restrictions on the handling of classified material 3% Mr. Biden knew this 391 In 2011,
he proposed hiring Zwonitzer as an official historian for the Office of the Vice
President.?%5 At Mr. Biden's request, Counsel to the Vice President Hegan prepared
a memorandum assessing the proposal and any issues that could arise.’?® The
memorandum noted that 1if hired, Zwonitzer “will hikely need a security clearance”
and that any discussions that cover classified topics would have to “occur 1n a secure

facility hike yvour West Wing office.”” The memo explained that "any notes or other

388 See senerally Biden, PROMISE ME, DAD.

388 The New York Times Best sellers. NY. TIMES,
https/fwww.nytimes.com/books/best-scllers/2017/12/03/ (last visited January 30, 2021);
Promise Me, Dad. Pan MacMillan, https//www.panmaemillan.com/authors/joe-
biden/promise-me-dad/9781509890088 (last visited Jan. 30, 2024),

0 Zwonitzer 7/31/23 Tr. at 56,

L Jd at 12.

W2 I at 31-32.

3 fd. at 98-100.

w4 Id, at 102; Zwonitzer recording 170424 0091; 4/2%/11 Memo, Cynthia Hogan to Mr.
Biden, 1B0O01_02881350.

Wi /25711 Memo from Cynthia Hogan to Mr. Biden, 1B001_02881350.

396 o

WY I at b
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material that contained classified information must be maintained 1n secure safes,
produced on a classified computer, and stored in a secure facility.”39% Mr. Biden did
not go through with the proposal. 39
2. Book planning and research

In late 2015, shortly after his son's death. Mr. Biden began planning to write
a memoir that drew upon his time as vice president. " He met with Zwonitzer and
other aides to discuss book ideas and logisties. !l They also solicited input from
editors and publishers. 92 During these early meetings 1n late 2015 and early 2016,
Myr. Biden and Zwonitzer decided to focus the book on a “small window 1n time” during
which Mr. Biden balanced his responsibilities as vice president with his family
responsibilities during and in the wake of his son’s illness and death. 3

From approximately April 2016 through February 2017, Mr. Biden worked
with Zwonitzer to outhne the book and draft a proposal to submit to publishers, 4!
Zwonitzer compiled a chronology of Mr. Biden's day-to-day activities in late 2015 and
early 2016 using Mr. Biden's daily schedules and calendars from his time as vice

president. ¥ Mr. Biden's staffers gathered the schedules for Zwonitzer. 106

98 [,

W9 Zwonitzer 7/31/23 Tr. 53-54.

00 I, at 56.

1L Jd. at 59; 2/10/16 e-mail from Executive Assistant re “Thursday, 2/11, mtg/dinner,
6:30 pm,” Zwonitzer-00000447; 4/6/16 e-mail from Exceutive Assistant re “Meeting/dinner,
Monday, April 11 6:30 - &30 pm,” Zwonitzer-00008802.

02 Zwonitzer 7/31/23 Tr. at 59.

095/21/16 Document named “JRB-Book-Idea.doc” circulated on May 21, 2016,
Zwonitzer-00007400; Zwonitzer 7/31/23 Tr. at 56-59; Draft Book Proposal circulated on June
22, 2016, Zwonitzer-00003463.

MM Zwonitzer 7/31/23 Te. at 59.

W05 [ at 62-64.

W08 Jd. at 63-65; 9/29/16 c-mail from Zwonitzer to Ricchetti, Zwonitzer-00007613,
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3. The writing process

Zwonitzer interviewed Mr. Biden more than a dozen times while researching
and writing Promise Me, Dad.*** During the interviews, Mr. Biden recounted the
events of 2015, including the challenges of dealing with profound personal tragedy
while fulfilling his duties as vice president. Zwonitzer also interviewed Mr. Biden's
family members and former staffers. 4% Zwonitzer audio-recorded the interviews,
then transcribed the recordings for use in writing Promise Me, Dad 109

The interviews began in the spring of 2016 and continued through the summer
of 2017, Zwonitzer interviewed Mr. Biden several times at the Naval Observatory in
2016 while Mr. Biden was still serving as vice president. After Mr. Biden left office.
he met with Zwonitzer at his rental home in Virginia. ' During the summer of 2017,
Zwonitzer and Mr. Biden worked together to finalize the manuscript at Mr. Biden’s
beach home in Rehoboth Beach, Delaware 'V

B. Mr. Biden used his notebooks in writing Promise Me, Dad

In writing Promise Me, Dad, Mr. Biden relied extensively on the notebooks
containing notes he took during his vice presidency. Mr. Biden referred to and read

from his notebooks during his interviews with Zwonitzer.#? According to Zwonitzer.

#7 FBI Serials 315, 335,

W8 Zwonitzer 7/31/23 Tr. at 144-45.
W9 I at 95-96.

10 B Serial 315, 335.

41 Zwonitzer 7/31/23 Tr, at 130.

H2 Jd. at 96.
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the notebooks “made the book possible” by providing the “emotional arc of the . . .
story. #3

One of the primary scurces of material for Promise Me, Dad was Mr. Biden's
“Daily” notebook for “August 2014-September 2016.74 This notebook contained
notes of meetings Mr. Biden attended as well as entries about his other activities
during this period. Many of the mectings related to foreign policy and classified
information, including the President's Daily Brief, National Security Council
meetings, and other briefings. Some of these entries remain classified up to the Sccret
level 115

The notebook also contained notes on matters other than foreign policy,
including Mr. Biden's private lunches with President Obama and meetings with
advisors to discuss whether to run for president in 2016, Some of the entrics were
highly personal—maost notably, entries reflecting on his son's illness and death.

While this notebook provided much of the framework for Promise Me, Dad, My.
Biden also used other notebooks in writing the book. Mr. Biden used and referved to
a notebook labeled “Foreign Policy 11/2013-2014.7 16 This notebook also contained his
notes on the President’'s Daily Brief, National Security Council and other Situation

Room meetings, and other foreign policy briefings. As explained below, at one point

413 {d at 63. 65.

i Notebook 1BS7.
115 FBI Sertal 676.
16 Notebook 1B67.
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Mr. Biden told Zwonitzer that some of the information in the notebook may be
classified. Some of these entries remain classified up to the Top Secret level 17

Mr. Biden also referred to a notebook labeled “Foreign Policy,” which contained
similar notes on classified briefings. 1% Some of these entries remain classified up to
the Secret level 1% Finally, Mr. Biden also used a notebook labeled “Obama/Biden 7-
15-13 — 10-10-16.7120 [t contained mainly notes on meetings with political advisors
and upon preliminary inspection it does not appear lo contain classified
mformation.+?!

C. Mr. Biden referred to and read from his notebooks during his
interviews with Zwonitzer

During many of the interviews with s ghostwriter, Mr. Biden read from his
notebooks nearly verbatim. sometimes for an hour or more at a time, Zwonitzer later
transcribed the recordings of the interviews. Zwonitzer described this process of
listening to and transcribing Mr. Biden's reading from his notebooks as “incredibly
painstaking 322

At times during these interviews., Mr. Biden took steps to ensure that
Zwonitzer did not read or have access to the classified portions of the notebooks. With
one exception of which we are aware. discussed below, Mr. Biden did not let Zwonitzer

read or handle the notebooks. On multiple occasions, Zwonitzer suggested it would

U7 FBI Serial 676.
48 Notebook 1B5S.
19 FBT Serial 678.
20 Notebook 1B6GS.
#t PRI Serial 676.
22 Zwonitzer T/31/23 Tr. at 74, 121,
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be easier if Mr. Biden photocopied the relevant notebook entries and allowed
Zwonitzer to use the copies. but Mr. Biden declined. 23 According to Zwonitzer, Mr.
Biden “really never let the journals out of his hand” and did not let others access
them. 2!

D, My. Biden disclosed classified information in his notebooks to
Zwonitzer

Based on our review of the notebooks and recorded interviews, when Mr. Biden
came Lo potentially classified material i his notebook entries, he appears to have
sometimes stopped at or skipped over the potentially classified material. 25 Zwonitzer
alzo recalled Mr. Biden mentioning the need to be careful “because he was worried
that there was a possibility that . . . some of this stuff [handwritten entries n the
notebooksj could be classified.” 26 According to Zwonitzer, “there were things he
couldn’t tell me, hines he couldn't crosg. ™27

At other imes, however, Mr. Biden rvead his notes from classified meetings to
Zwonitzer nearly word-for-word, 128

Notes of Situation Room meeting during summer of 2015. On February

16, 2017, for example—~when Mr. Biden was no longer vice president—he met with

23 {d. at 75, 121-22.

24 [ at 71-72, 113,

125 Id. at 102: Evidence items 1B57, 1Ba8, 1B67, 1B79, 1B81.

26 Zwonlitzer 7/531/23 Tr. at 83.

27 Id.

28 Awonitzer recording Carved 000571; Notebook entry 1B57-0062-65; Zwonitzer
recording 170424_0091; 170424 0091 Tr. at 4-22: Notebook entry 1B67-0063-65; Evidence
items 18379 and 1B81; FBI Serials 315, 335.

103



Zwonitzer at the rental house in Virginia.'?® During this meeting, Mr. Biden read
from notes he took during a meeting in the Situation Room in the summer of 2015,
which was attended by senior military officials. the CIA Director, and others. 0 My.
Biden appeared to tell Zwonitzer this notebook entry related to “a long meeting on
the Security Council on — it probably was classified.” ! Mr. Biden’s meeting notes
summarized the actions and views of U.S. military leaders and the CIA Director
relating to a forcign country and a foreign tervorist organization, 2 Mr. Biden had
skipped over this same notebook entry during a previous conversation with Zwonitzer
m October 2018, when My, Biden was still vice president. 133

But on February 16, 2017, after he was no Jlonger vice president, Mr. Biden
read portions of the same notebook entry aloud and nearly verbatim to Zwonitzer.
mcluding poertions containing information that remains classified up to the Sceret
level. 13 Though Mr. Biden read these portions of the notebook entry, he also skipped
over other portions of the entry.

Two months later, on April 10, 2017, during another recorded conversation

with Zwonitzer, Mr. Biden returned to the same notebook entry detailing the same

28 Recording Carved_000556; Carved_000556 Tr. at 5-6: 2/15/17 e-mail re “VP's
Schedule — Thu, Feb 16, 2017, USSS-0000523776: FBI Serials 315, 335; Evidence items
1B79, 1B81.

¥0 Zwonitzer recording Carved_000558; Carved_000556 Tr. at 1; Notebook cntry
1857-0062-65; I'BT Serials 315, 335: Evidence items 1B79, 1B81.

#1 Zwonitzer recording Carved _000556: Carved_0005356 Tr. at 4; Notebock entry
1B57-0062-65; I'Bl Serials 315, 335; Evidence items 1B79, 1B81. Mr. Biden’s precise words
are difficult to discern. This quotation is our best attempt to do so.

132 Notebook entrv 1B57_0062-65.

155 Zwonitzer recording Carved 000241; FBI Serials 315, 335.

Bl Zwonitzer recording Carved_000556: Carved_000556 Tr. at 4; Notebook entry
1B57-0062-65; FBI Serials 315, 335, 676.
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Situation Room meeting from the summer of 2015.43 Immediately before discussing
the notebook entry, Mr. Biden discussed extremely personal notebook entries
touching on the iliness and death of his son Beau, 1ts effect on his family, and the
wrenching decision about whether to run for president in 2016.36 After discussing
these highly emotional topics, Mr. Biden turned immediately to the notebook entry
from the summer 2015 Situation Room meeting, which began on the very next page
of the notebook, and read additional portions of the entry nearly verbatim, including
the portions of the entry he read to Zwonitzer during the February 16, 2017
meeting. 7 The passages Mr. Biden read to Zwonitzer on April 10, 2017 contain
information that remains classified up to the Sccret level, 138

Notes of National Security Council meeting in November 2014, In a later
recorded conversation with Zwonitzer on April 24, 2017, Mr. Biden read from a
different notebook entry, this time from notes he took during a National Security
Council meeting in the Situation Room in November 2014.1% My, Biden read aloud
from notes summarizing a range of issues relating to a foreign terrorist organization,

including specific activities of the U.S. military and views expressed by the

135 Zwonitzer recording Carved _000571; Carved 000571 Tr. at 2-6; FBI Sertals 315,
335; Notebook entey 1B57-0062-65: Evidence items 1B79, 1B81.

L6 Zwonitzer recording Carved_000571; Carved_ 000571 Tr. at 1-2.

37 Zwonitzer recording Carved 000571; Carved 000571 Tr. at 2-6; Notebook entry
1B57-0062-65; FBI Serials 315, 335; Evidence items 1879, 1BS1.

438 F'BT Serial 676.

B9 Zwonitzer recording 170424 _0091; 170424_0091 Tr. at 4-22; Natebook entry 1B67-
0063-65; Evidence items 1B79, 1B81.
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inteiligence community, including the Director of National Intelligence and the CIA
Director.#4

While reading these notes, Mr. Biden struggled to read his handwriting, and
he showed part of the handwritten passage to Zwonitzer. The two then had the
following exchange:

Mzr. Biden: Do vou have any 1dea what the hell I'm saying there?” Tess
on the number of what? Isn't that awful?

Zwonitzer: Something. Number, something — quality. I can't.

Mr. Biden: Some of this may be classified, so be ecareful.

Zwonitzer:  Okay.

My, Biden: Pm not sure. It isn’t marked classified, but. 3!
Mr. Biden then continued to read nearly verbatim from portions of his notes on the
2014 Situation Room meeting. 2 Some of the portions that Mr. Biden read to
Zwonitzer remains classified at the Secret level 13

More generally, during his dozens of hours of interviews with Zwonitzer, Mr.
Biden read from notebook entries related to many classified meetings, including
National Security Council meetings. CIA briefings, Department of Defense briefings,

and other meetings and briefings with foreign policy officials. 441

M0 Zwonitzer recording 170424_0091: 1704240091 Tr. at 4-22; Notebook entry 1B675-
0063-65; Evidence items 1B79, 1B81.

H Zwonitzer recording 170424 0091; 170424 0091 Tr. at 13-14; Notebook entry
1B67-00835.

2 Zwonitzer recording 1704240091 (emphasis added); 170424_0091 Tr. at 14-22;
Notebook entry 1B67-0063-65,

i FBI Serial 676.

i F o, Notebook entries IB57-0039, 1B57-0062-63, 1B67-0059-61. 1B67-0063-65.
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E. Mr. Biden also used his notecards in writing his book

I'n addition to his notebooks, Mr. Biden used other notes he wrote on notecards
while vice president. ! These included notes that he took during his private lunches
with President Obama, several of which featured prominently in the book. 148

In the book. Mr. Biden described his weekly lunches with President Obama as
“the one setting where we could talk frankly, without fear of being overheard.” 7
They were an opportunity to “discuss the most important issues facing the
administration, the countrv, and the world at that moment; and we could talk
through any personal issues we were having.”'® “If something one of us had done
angered or disappointed the other. the weekly lunch was the time to clear the air.” 49
The lunches were often personal in nature. as Mr. Biden described in the book:

The conversation at our lunches was just as often personal. We talked

about our wives. We talked about the close friendship between his

daughters and my granddaughter, and what was going on in their lives.

We talked about golf 150

Many of Mr. Biden's notes on his lunches with President Obama were taken on the

long, narrow notecards that he used regularly as vice president. *3i

45 See Chapter Four.

H Sep, e.g., Biden, PROMISE ME, DAD 21, 57-59, 66-79, 88-89, 156-59, 203-04. 206-07,
232-33.

W Id. at 67,

8 I

9 fd, at G6.

B0 I at 68,

451 See Chapter Four; Staff Assistant 2 3/16/23 Tr. at 100; 12/20/10 e-mail from OVP
staffer to Staff Assistant 2, 1BO01_02888681; Staff Assistant 3 10/4/23 Tr. at 34-35; FBI
Serial 3; NARA_SCAN_00001317.
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F. Mr. Biden’s staff made copies of his notecards for use in writing
Promise Me, Dad

As explained in Chapter Four. Mr. Biden's staff made copies of his notecards
for him to take after he left the vice presidency and use in writing Promise Me, Dad.
After his staffers vaised concerns that some of the notecards contained classified
information, it appears that Mr. Biden's staff arranged for his copics of the notecards
to be stored in a safe at the Naval Observatory. and then to be held in personal storage
in a SCIE at the National Archives. 2 Mr, Biden visited the National Archives twice
after he left office 1n 2017 to review the notecards as part of the book-writing
process. '™ Both trips were cccasioned by Zwonitzer's requests for notes related to
specific events during Mr. Biden's vice presidency, mcluding several of Mr. Biden's
lunches with President Obama that were later featured in Promise Me, Dad. 134

iI. FEBRUARY 16, 2017: “I JusT FOUND ALL THE CLASSIFIED STUFF
DOWNSTAIRS”

During a recorded interview on February 16, 2017, at Mr. Biden's rental home
in Virginia after the end of his vice presidency, Mr. Biden told Zwonitzer he had just
found classified material downstairs, 5%

From context, Mr. Biden appears to have been referring to classified

documents relating to American military and foreign pohicy in Afghamstan. When he

132 See Chapter Four; 1/12/17 Deposit Agreement regarding the Administration of
Personal Materials of Vice President Joseph K. Biden, NARA-H_ 700000012,

155 See Chapter Four.,

i See Chapter Four; 5/21/16 e-mail from Zwonitzer to Ricchetti, Zwonitzer-00007399.

5 Recording Carved 000556: Carved 000556 Tr. at 5-6; 2/15/17 e-mail re “VP's
Schedule — Thua, Feb 16, 20177 USSS-0000523776: FBI Serials 315, 335; Evidence items
1B79, 1B&1.
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Mr. Biden began the interview with a long discussion about the murder of nine
worshippers at the Kmanuel African Methodist Church in Charleston, South
Carolna, and a discussion of his son Beau. 2 During this portion of the recording,
Mr. Biden did not sound like he was reading from notes. 163

He then turned to his “Daily” notebook for “August 2014-September 2016.745!
Mr. Biden read from an entry containing notes on a July 7, 2015 Nationat Securily
Council meetig about Irag. 63

While reading from his notebook, Mr. Biden listed four points he made about
the Iraq situation during the July 7, 2015 meeting. Mr. Biden explained to Zwomtzer
that he had made similar arguments vears earlicr, during the 2009 debate about the
troop surge in Afghanistan. 5% Mr. Biden told Zwonitzer he had sent President Obama
a 40-page, handwritten memo arguing against the deployment of additional trooeps in
Afghanistan “on the grounds thaf it wouldn't matter. ™57 Mid-sentence during this
narrative, Mr. Biden said, in a matter-of-fact tone, that he had “just found all the
classified stuff downstairs,”

So this was — I, early on, in '09—1I just found all the classified stuff
downstairs—I wrote the President a handwritten 40-page

62 Zwonitzer recording Carved 000556; ZWONITZER-TR_0064-78; FBI Scrials 315,
335; Evidence items 1B79, 1881,

3 Zwonitzer recording Carved _000556: ZWONITZER-TR_0064-78; FBI Sermals 315,
335; Evidence 1items 1B79, 1B81.

64 Zwonitzer recording Carved_0005566: ZWONITZER-TR_0079; FBI Serials 313, 335;
Notebook 1B37; Evidence items 1B79, 1B81.

65 Zwonitzer recording Carved_0005566; Carved_000556 Tr. at 4 ZWONITZER-
TR 0079; FBI Serials 315, 335: Evidence items 1B79, 1B381.

166 Zwonitzer recording Carved _000556; Carved 000556 Tr. at 3-6; ZWONITZER-
TR_0079; FBI Serials 315. 335; Evidence items 1B79, 1B81.

H7 Zwonitzer recording Carved 000536; Carved 000556 Tr. at 5-6; ZWONITZER-
TR_0079; FBI Serials 315, 335: Evidence items 1B79, 1B81.
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memorandum arguing against deploving additional troops to Irag—I

mean, to Afghanistan—on the grounds that it wouldn't matter, that the

day we left would be like the day before we arrived. And [ made the same

argument . .. I wrote that piece 11 or 12 years ago.*6*

As discussed in the next chapter, Mr. Biden was veferring to a long,
handwritten memo he faxed to President Obama from Nantucket over the
Thanksgiving weckend in 2009. In the memo—which Bob Woodward later detailed
in his book, Obama’s Wars—Mr. Biden argued against engaging in full-scale
counlerinsurgency and nation-building in Afghanistan 469

As noted above, this February 2017 meeting with Zwonitzer was on the main
fioor of the Virginia home. “Downstairs” from where Mr. Biden and Zwonitzer sat was
Mzr. Biden's basement office, where he kept his personal papers. "¢ The photo below

shows the basement office in October 2017, several months after the February 2017

meeting with Zwonitzer:

68 Zwonitzer recording Carved 000556; Carved_000556 Tr. at 5-6; ZWONITZER-
TR_0079 (emphasis added); FBI Serials 315, 335; Evidence items 1B79, 1B81.

159 Bob Woodward, OBAMA’S WARS 309 (Simon & Schuster 2010},

450 Biden 10/9/23 Tr. at 36-37; SCOH-000322.
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things he probably searched for in boxes were his notechooks, which he believed he
gathered and kept on the main floor of the Virginia house. '™

All three participants in the February 16, 2017 meeting—Mr. Biden,
Zwonitzer, and Mr. Biden’s sister, Ms. Biden Owens—said they did not remember
Mr. Biden's statement that he had “just found all the classified stuff downstairs, ™75
For his part, Mr. Biden said he did not remember anything at ail about this mcident.
including whether he actually found elassified documents in his basement office, 76

During his interview with our office, My, Biden said he did not remember
finding marked classified documents al any time after the end of the Obama
administration and before he was elected President, but that if he had found such
classified material, he would have given it to his personal aide at the time, or to
another rrustied statf member such as his former chiefof staff. " We have interviewed
the personal aide. former chief of staff, and several other staffers with whom Mr.
Biden interacted at the Virgimia house in and around February 2017, Except for a
separate incident involving different classified material given to the personal aide in
January 2017, some weeks before the Zwonitzer conversation, no one recalled Mr,

Biden turning in classified documents after the end of his vice presidency.t+#

I, at 41,

25 Id. at 32; Zwonltzer 7/31/23 Tr. at 82-84; Biden Owens Tr. at 28-30, 71-73; 2/15/17
e-mail re “VP’s Schedule — Thu, Feb 16, 2017,” USS88-0000523776.

6 Biden 10/9/23 Tr. at 32-33.

W Jd. at 32, 39-40.

18 Fg., Ricchetts Tr. at 187; Executive Assistant 9/28/23 Tr. at 165; Personal Aide 3
3/28/23 Tr. at 197-212. As explained in Chapter Seven, Mr. Biden’s personal aide recalled
that during the first week after the end of the administration—scveral weeks before Mr.
Biden told Zwonitzer he “just found all the classified stuff downstairs™—Mr. Biden returned
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The Special Counsel's Office worked with the National Archives to identify
whether Mr. Biden returned any classified documents after the end of the Obama
administration. The National Archives has no awareness or records indicating that
Mr. Biden returned classified records to the White House (1o then be turned over to
the Archives) in the weeks following the end of the administration. '™ As 1s the case
with every presidential transition, the National Archives continued to receive Obama
administration presidential records from the White House after the end of the
administration.*® There would therefore have been nothing unusual or notable for
the National Archives about also receiving vice presidential records after the end of
the administration, #1

Several vears after Mr. Biden's February 2017 meeting with Zwonitzer, 1n
December 2022, FBI agents recovered marked classified documents from a cardboard
hox in the garage of Mr. Biden's Delawarc home.2 These marked classified
documents related to Afghanistan and the U.S. troop surge in 2009—the very same
subject that Mr. Biden addressed with Zwonitzer in 2017 when he said that he had
“Just found all the classified stuff downstairs.” In one of the folders containing these

marked classified documents, agents also found drafts of Mr. Biden's 2009

a slim binder of classified material he had found at the Virginia home, which the personal
aide believed was related to foreign leader calls Mr. Biden made in the last davs of the
administration. Personal Aide 3 3/28/23 Tr. at 197-212.

479 1/30/24 e-mail from NARA General Counsel to Special Counsel’s Office, SCOH-
000761,

80 J

131 Id

#2 See Chapter Six

114



handwritten Thanksgiving memo to President Obama. Agents later found the final

Thanksgiving meme in the office of Mr. Biden’s Delaware home, 83

183 See (Chapter Six.
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CHAPTER SiX

THE CLASSIFIED AFGHANISTAN DOCUMENTS

To fully appreciate Mr. Biden's references to Afghanistan in his conversation
with Zwonitzer on February 16, 2017, 1t 1s helpful to understand WMr. Biden's place in
the fraught debate about American policy in Afghanistan in the early davs of the
Obama administration.

In that debate, My. Biden plaved a conspicuous rvole. He strongly opposed the
military’s effort to send large numbers of U'.S. troops to Afghanistan. and this
opposition culminated in the lengthy handwritten memo Mr. Biden sent President
Obama over the Thanksgiving holiday in 2009. By 2017. Mr. Biden believed his
judgment as reflected in the memo had been vindicated by history. Years later, in
December 2022 and January 2023, FBI agents found the handwritten Thanksgiving
memo and marked classificd documents contatning his advice to President Obama in
Mr. Biden's Delaware home.

I MR. BIDEN’S ROLE IN THE 2009 AFGHANISTAN POLICY REVIEWS

At the beginning of 2009, one of the incoming admmistration’s first and most
significant foreign policy challenges was the war in Afghanistan, which was then in
1ts eighth year. Early in the administration, Mr. Biden opposed President Obama’s
decision to deplov additional American troops to Afghanistan, and in the
administration’s internal debates. Mr. Biden was the lone dissenter 8! Privately, he

worried the nation was drifting into another Vietnam, %5

B4 Barack Obama, A PROMISED LaND 317-19 (Crown 2020).
185 Notehook entry 1B61-0012-13,
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Soon after the announcement of additional troops in March 2009, General
Stanley McChrystal assumed command of forces in Afghanistan and conducted his
own review of the war effort. 3¢ McChryvstal's written asscssment concluded that
America must send yet more troops and adopt a counterinsurgency strategyv to proteet
the Afghan population. " MeChrystal soon followed this assessment with a request
for another 40,000 U.S. troops. 88

Around the time McChrystal submitted his assessment, “the Obama foreign
policy feam was splintering” and the divisions between two opposing sides “began to
harden.” " On onc side, Defense Secretary Robert Gates, Secretary of State Hillary
Clinton, Chairman of the Joint Chiefs of Staff Michael Mullen, and General David
Petracus supported MceChrystal's call for a counterinsurgency campaign and for
significantly more American troops in Afghanistan. % On the other side, Mr. Biden
and a number of National Securitv Council and other White House advisers were

deeply skeptical of these proposals. 19!

#6 Obama, A PROMISED LAND 323.

87 Stanley McChrvstal, COMISAF's INITIAL ASSESSMENT (unclassified version) 1-
1, 1-4 (Aug. 30, 2009). https//nsarchive.gwu.edu/document/24560-headquarters-
international-security-assistance-force-kabul-afghanistan-gen-stanley (last visited Feb. 2.
2024).

#8 Kevin Whitelaw, Can Obama Say No To His Generals On Afghanistan?, NATIONAL
PUBLIC RADIO (Sept. 30, 2009), https://www npr.org/2009/09/30/113339833/can-ocbama-say-
no-to-his-generals-on-afghanistan (last visited FFeb. 2, 2024).

189 Robert Gates, DUTY: MEMOIRS OF A SECRETARY AT WAR 323 (Knopf 2014); Obama,
A PROMISED LAND 432-33; Klain Class, Tr. at 19-21; Klain Tr. at 25-26, 56-57.

W0 Gates, DUTY 323; Obama, A PROMISED LAND 432-33: Klain Class, Tr. at 19-21, 34;
Klam Tr. at 25-26, 56-57.

W1 Obama, A PROMISED LAND 432-33; Klain Tr. at 25-26, 58-57.
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admiistration[] . . .. So he was looking for me to make the strongest

case I could . . . which T was prepared to do because 1 knew as much

about 1t as they did. ¢

Playing the role of leading in-house skeptic, Mr. Biden consistently and
forcefully opposed McChrystal's call for a fully resourced counterinsurgency strategy
in Afghanistan and the request for 40,000 more troops to implement this strategy.”"
As an alternative, Mr. Biden advocated a narrower strategy invelving a reduced U.S.
military footprint.501

Mr. Biden’s notebook entry after the first meeting of the fall 2009 review
reveals the depth of his opposition to McChrystal's proposed counterinsurgency
strategy {(often abbreviated “COIN™).?02 My, Biden wrote that in his presentation
during the mecting, he was “able to punch a hole in the logic of” those advocating
COIN and noted that another official 1n attendance praised Mr. Biden's critique as

“devastating.”™? Summing up, Mr. Biden's notebook entry explained:;

If I succeed 1n slowing down or stopping this misguided (policy) buldup
it will make taking this job worthwhile.

This dectsion will define our Admin[istration] in history — hanging out
there alone is worth it. I don’t want history to associate me with the
adoption of a COIN.301

89 Biden 10/9/23 Tr. at 17-18.

500 Notebook entries 1B66-0067-69, 1B66_0098-99; Blinken Class. Tr. at 40-41; Klain
Tr. at 46-47: Sullivan Class. Tr. at 53-54; FBI Serials 683 1A772, 312 1A614: Recovered
documents B18, B24, B25, B28. B29.

01 Blinken Class, Tr. at 41; Klain Class. Tr. at 41-42; FBI Serials 683 1A772, 512
1A614; Recovered document B24.

302 (zates, DUTY 339; FI31 Sevial 77 1A86; Notebook entiy 1566_0068-69.

% Notebook entry 1B66-0069.

301 1'(],
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Deep into the fall 2009 review, when, in President Obama’s words, “everyone
was sick of Afghanistan, sick of mectings. and sick of one another,” Secretary Gates
offered a compromise.®3 This modified version of McChrystal's proposal called for an
“extended surge” of approximately 30,000 troops, with a plan to begin drawing this
number down within 18 to 24 months 5% The troop number was far larger than what
Mr. Biden wanted but the drawdown was meant to avoid what My, Biden feared most:
an open-ended American commitment. 3 The last National Security Council meeting
to discuss the president’s options was held near the end of November, with President
Obama promising a final decision soon after 08

B. Mr. Biden’s Thanksgiving memo to President Obama

With the Thanksgiving holiday looming, Mr. Biden made one final push to
change President Obama’s mind about the way forward.”® The day before
Thanksgiving, Mr. Biden sent a typewritten memo to the president emphasizing Mr.
Biden's concerns that adding more troops was a potential “strategic blundey.”?19

As was his longstanding tradition, Mr. Biden spent Thanksgiving with his

family in Nantucket.’'" For much of the holiday weekend, Mr. Biden and his statf

5 Obama, A PROMISED LaxD 438, 442-43; FBI Serials 683 1A772, 512 1AGI4;
Recovered documents 326, B30, B37.

306 Obama, A PROMISED LAND 442-43; FBI Serials 683 1A772, 512 1A614; Recovered
documents B26, B30, B37.

07 "Bl Serials 77 1A86, 683 1A772, 512 1A614, 682; Recovered documents B18-1, B24,
25, B25-1. B28, B29; Handwritten material 1B66-0004-28; Biden 10/9/23 Tr. at 11-19;
Blinken Tr. at 85-86.

305 Obama, A PROMISED LAND 442-43; Gates, DUTY 352-53; Beb Woodward, OBAMA'S
WARS 289.

505 Biden 10/9/23 Tr. at 14-15.

510 FBI Serials 683 1A772, 512 1A614; Recovered document B25.

311 Biden, PROMISE ME, DAD 5-7; Notebook entry 1B66-0099; 11/29/09 VP Schedule
1B001_00010833; 11/27/09 e-mail from Blinken to Klain, SCOH-000228: I'BI Scrial 77 1A86;
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worked on vet another memo to the president on Afghanistan 512 That Saturday, two
days after Thanksgiving, Mr. Biden sent President Obama a lengthy handwritten
memo olfering My, Biden's final thoughts—the same memo he recalled in his 2017
discussion with Zwonitzer.? The memo strongly  criticized the premises
underpinning the military’s counterinsurgency strategv.®H Mr. Biden also vented his
frustration with senior military officials, noting that he was “tired and angry at the
way they have tried to box vou [in] through leaks and less than straightforward
analysiz of the alternative offered.” 13 Mr. Biden's notes {rom that day reflect that the
memo was sent by secure fax and “placed in Pres. Hands.">'6 The handwritten
Thanksgiving memo, later found in Mr. Biden's home office in 2023, contains
mformation that remains classified up to the Secret level 317

As Mr. Biden explained to the special counsel, he sent the handwritten
Thanksgiving memo “because I was trving to change the President’s mind. and |
wanted to let him know I was ready to speak out . . . and to really, quite frankly, save
his ass[.]7!% Mr. Biden said he “spent a lot of time” writing the memo, and he “stayed

up Thanksgiving writing it It was, he said, the “first and only time” he ever wrote

312 Notebook entry 1B66-0096; Recovered documents B25-1, B25: 11/27/09 e-mail from
Blinken to Klain and Carney, SCOH-000230; Biden 10/9/23 Ty. at 14-15.

it Handwritten material 1B66-0003-0022; Evidence items 1879, 1B&1: Military Aide
9 Tr. at 47-57; Chapter 5.

il Handwritten material 1B66-0003-0022; FBI Scrial 682.

215 Handwritten material 1B66-0006: FBI Serial 682,

516 Notebook entry 1B66-0098; FBI Serial 682,

5UUFBIT Serials 77 TA8G, 676, 632: Handwritten material 1B66-0003-0022.

518 Biden 10/9/25 Tr. at 14-15.

A fd at 14-15.
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the President a memo such as this by hand, and without distributing it to anyone else
in the government.’2¢

The same day Mr. Biden sent the memo, he wrote in his Af/Pak notebook that,
hased on his deep disagreement with what he anticipated would he President
Obama’s decision, he considered resigning as Vice President.

Tomorrow the President is going to make a fateful decision regarding

Afghanistan — as T sat looking out the window at the sea — thinking |

should resign in protest over what will bring his administration down.

Although I obviously wasn't there{,] I feel like this is what 1t must have
felt like for Kennedy then Johnson in the carly days of VTN [Vietnam].

I feel guilty and boxed i myself. Guilty for not having been more
successful w/ the President — and staving.

Boxed in by knowing or at least feeling that my resignation would only
harden his position and leave him with one less voice, 21

C. President Obama’s final decision

The next day, Mr. Biden left his family in Nantucket to be by the President’s
side for the final decision.?22 Before a scheduled Oval Office meeting, My. Biden tried
to schedule a last-minute conversation with the President but his request was
rebuffed.’?? Undaunted, Mr. Biden showed up to the White House early and waited
for the President to come down from the residence.?* Mr. Biden used the short walk

to the Oval Office to urge the President not to bend any further to the wishes of his

520 [, at 18; see also Military Aide 9 Tv. at 47-49, 62-63.

321 FBI Serial 77 1A86; Notebook entry 1B66-0098-99.

822 Notebook entry 1B66-0099: 11/29/09 VP schedule, 1B001_00010833; 11/28/09 e-
mail discussing meeting with POTUS on 11/29/09, SCOH-000228.

528 Klain Tr. at 89; Klain Class. Tr. at 39-40, 44-45.

524 I,
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generals.?2 After the day’s meetings ended on November 29, Mr. Biden recorded this
final reflection:

I think — [ hope — I did ali T could have done to move us as far away from
[Petracus and McChrystal] as possible.

On the short walk over from the WH to Oval, | emphasized [President

Obama’s| necd to be strong. He said that 1s why I brought them in “face

to face.” I said good he was Presfident] and not me — I would have gone

to war with them — he smiled and said — “1 know — I weuld have enjoyed

seeing that.”i26

Two davs later, in a speech at West Point, President Obama announced the
Afghanistan troop surge: an additional 30.000 American troops. who would begin to
draw down after 18 months 327

As Ron Klain—one of Mr. Biden's longest-serving and most-trusted aides—
explained, although My. Biden publicly supported the President, privately, he
“deep[ly] disagree{d}” with the decision, which he considered to be a “historic
mistake. 528 Among other things, he feared “a second Vietmam,” with the United
States “sending tens of thousands of Americans over to a pointless war.” 529 My,

Biden's personal aide at the time hkewise explained that the 2009 Afghanistan

decision was a “huge” issue for Mr. Biden that was “very, very lmportant” to him.730

35 Notebook entry 1B66-0G101-105.
326 Notebook entry 1B66-0105.

" Remarks by the President in Address to the Nation on the Way Forward in
Afghanistan and Pakistan, The White House (Dec. I, 2009),
hitps://obamawhitehousc.archives.gov/the-press-office/remarks-president-address-nation-
way-forward-afghanistan-and-pakistan (last visited Feb. 1, 2024).

8 Klain Class, Tr. at 13.
5329 Id
230 Pargonal Alde 1 9/18/23 Tr. at 137,
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In the vears since the 2009 surge, including when My. Biden, as president,
decided to withdraw all U.S. troops from Afghanistan in 2021, he has invoked his
Thanksgiving memo and claimed that history has confirmed his good judgment.?!

. IN DECEMBER 2022, THE FBI FounD IN MR. BIDEN'S DELAWARE (GARAGE
MARKED CLASSIFIED DOCUMENTS FROM THE FALL 2009 AFGHANISTAN

REVIEW

As explained in Chapter Two, in November 2022, marked classified documents
were found in Mr. Biden’s files at the Penn Biden Center in Washington, D.C. After
this discovery, Mr. Biden’s personal counsel then secarched his Delaware home for
additional classified documents.?? Their first search occurred on December 20, 2022,
when counsel searched his garage, found additional marked classified documents
there, and alerted the Department of Justice.”?3 The next day. Decomber 21, 2022
with Mr. Biden’s written consent. FBI agents searched the garage.’3!

A, The garage hox

The garage contained a signiflicant volume of boxes, storage, and clutter, as

shown 1n the photographs the agents took upon arrival:

731 Klain Class. Tr. at 41-42.
532 FBI Serials 33, 34.

535 I,

53 WRJ Serial 35.
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Inside the box, the FBI located two folders containing marked classified
documentis related to the fall 2009 policy review on Afghanistan.™*
1. “Facts First” folder
One of the folders containing marked classified documents about Afghanistan
was an unlabeled red file folder with handwriting on the front, which included the
phrase “Facts First.”3#5 In his interview with the special counsel, Mr. Biden identified
the handwriting as his, but said he recalled nothing about how this folder or its

contents got into his garage. 51

When FBI agents repackaged the contents of the ripped garage box into a new hox on
December 21, 2022, it appears the order of a few of the materials changed slightly. This
chapter discusses in detail below two folders that contained marked classified documents
about Afghanistan: the manila “Afganastan” folder and the red “Facts First” folder. {t
appears the “Afganastan” folder was near the “Facts First” folder in the garage box when
agents recovercd the box, but the precise original location of the “Afganastan” folder at that
time 18 unknown.,

54 PRI Serial 512 1A614; Evidence items 1804, 1844,

513 BT Serial 512 1A614; Evidence item 1344,

M8 Biden 10/9/23 Tr. at 43-45. In general, when our report identifies handwriting as
Me. Biden's, 1t 1s based on the following factors, which often occur in combination: (1) Mr.
Biden idenuficd 1t as his handwriting or likely his handwriting: (2} others familiar with My,
Biden's handwrviting identified it as his or likely his; (3) Mr. Biden confirmed that he wrote
an cntire class of documents, such as his notebooks and notecards: {4) the handwriting
appears to match known instances of Myr. Biden's handwriting; (5) the document was found
at Mr. Biden's home or office and is surrounded by materials attributable to Mr, Biden; and
(6) the vontent and context of the handwriting suggest that it is Mr. Biden's,
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The “Facts First” folder contained over 200 pages of documents related to the
fall 2009 Afghanistan policy review, with a date range from approximately August
through October 2009.5% Among the marked classified documents were the following,
which are summarized further in Appendix A:

e McChrystal's assessment, marked “CONFIDENTIAL REL NATO/ISAF”
and dated August 30, 2009, in which McChrystal announced the urgent
need for additional troops and a comprehensive counterinsurgency
campaign in Afghanistan.?® Mr. Biden marked up this document with
extensive handwritten notes, which were highly critical of MeChrystal's
reasoning and conclusions.?3!

o  An August 31, 2009 memorandum from the National Security Adviser to
President Obama marked "TOP SECRET/SCI. 352 According to subject-
matter experts in the intelligence community, this document contains
national defense information in the form of highly sensitive information
about the military programs of the United States and a foreign government.
The unauthorized disclosure of this information, both today and in 2017
when Mr. Biden was no longer vice president. reasonably could be expected
to cause exceptionally grave damage to the national security.

e A September 10, 2009 draft memorandum from Mr. Biden to President
Obama.?3 This memo, marked “TOP SECRET.” was hkely sent from Mr.
Biden to President Obama in advance of the first National Security Council
meeting of the fall veview, held on September 13, 2009.33¢ During the
meeting, Mr. Biden made lengthy comments that closely tracked the
memo.5 Ag explained above, after this meeting, Mr. Biden wrote in his
journal that his presentation had “punchled] a hole” in the logic of his
opponents, that the Afghanistan decision would define the administration
in history, and that he did not want history to associate him with
counterinsurgency strategy 356

39 Recovered documents B6-1324.

0 Recovered document B23.

551 [

392 Recovered document B20.

53 Recovered document B24.

4 Jed.; 12/3/09 e-mail chain between Carney, Blinken, and Klain titled “Proposed
Additions to Timeline,” SCOH-000231; Evidence item 11344,

333 Notebook entry 1B66-0068-69; 12/3/09 e-mail chain between Carnev, Blinken, and
Klain titled “Proposed Additions to Timeline,” SCOH-000234: FRI Scrial 525 1A632.

358 Notebook entry 1B66-0068-62.
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s An undated memorandum marked “TOP SECRET/HSC37/NOFORN"
entitled “Some Facts and Considerations.”?® This memo supported Mr.
Biden's views in the Afghanistan debate and offered commentary on the
intelligence community’'s analysis about Afghanistan.® According to
subject-matter experts in the intelligence community, the memo contains
national defense information, including highly sensitive informaton about
intelligence activities, sources, and methods. Unauthorized disclosure of
this information in 2017 when Mr. Biden was no longer vice president
reasonably could be expected to cause exceptionally grave damage to the
national security.

e A September 29, 2009 memorandum with attachments. from the National
Security Adviser to the President. marked “TOP SECRET WITH TOP
SECRET/NOFORN/CODEWORD  ATTACHMENTS "0 Mr.  Biden
underlined and marked several passages that relate to the classified
attachments to the memo.”! The memo’s attachments include several
intelligence products from the Office of the Director of National
Intelligence 362 One guch attachment, marked “TOP
SECRET/HUMINT/COMINT/ORCON/NOFORN/FISA,”  appears to
contain Mr. Biden's handwriting and underlining.?% According to subject-
matter experts in the intelligence community, portions of this document
contain national defense information about sensitive intelligence sources
and methods. Unauthorized disclosure of this information, in 2017 when
Mr. Biden was no longer vice president, and still today, reasonably could be
expected to cause serious damage to the national security.

e A draft handwritten note from Mr. Biden to President Obama, dated
October 18, 2009, offering Mr. Biden's advice about Afghanistan. including
Mr. Biden’s explanation of why he believed the military's proposed
counterinsurgency strategy would {ail 56* This note does not appear to have
been completed.

357 This 1s a tyvpographical error. The correet marking is HCS, which stands for
HUMINT Control System, and signifies information human intelligence sources.

%8 Recovered document B15.

539 Il

%0 Recovered documents B6-B13.

561 Recovered document B6.

2 Recovered documents B7, B9, B10, Bi1.

"3 Recovered document B7.

504 Recovered document B18-1: Klain Class Tr. at 3-4.
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in handwritten notes as vice president, and before that in notes he took as a senator
dating hack to 1980568

The “Afganastan” folder contained almost 100 pages of documents from
October and November 20089, mcluding numerous materials Mr., Biden used as
reference material when writing the Thanksgiving memo to President Obama 569
Among the documents were the following, which are summarized further in Appendix
A

o A November 25, 2009 typewritten memorandum from Mr. Biden to
President Obama about Afghanistan, marked “TOP SECRET.”>" Mr. Biden
made handwritten edits to this memo, some of which were incorporated into
the handwritten Thanksgiving memo dated three davs later.’™! Entire
pages of the handwritten Thanksgiving memo are repeated nearly verbatim
from the November 25 memo, making the November 25 memo the original
source document.?"2

e Multiple drafts of the handwritten Thanksgiving memo.?”5 These include
documents with edits, comments, and additions from Mr. Biden’s staff,
which were delivered to Mr. Biden when he was in Nantucket writing the
Thanksgiving memo.>"t Mr. Biden repeated numerous passages from these
documents nearly verbatim in the final memo .57

e A copyof Mr. Biden's talking points for a National Security Council meeting
held on November 11, 2009, and Mr. Biden's follow-up memorandum to the
National Security Advisor a few davs later, on November 15, 2009, both

568 §/11/80 Handwritten Notes from June 11, 1980 Meeting with West German
Chancellor Helmut Schmidt, 1B017-BIDEN MEETING WITH CHANCELLOR SCHMIDT-
000015; Notebook entries 1B67-0011, 0013 1B68-0033; 1B65-0016; 1B22-0016.

3¢ Recovered documents B25-B38; Evidence item 1B04; FBI Serials 35, 512 1A614,
682, 683 TAT72.

770 Kvidence item 1B04; Recovered document B25.

71 Recovered document B25; Handwritten materials 1366-0003-28; Biden 10/9/23 Tr.
at 52-63; Klain Class. Tr. at 8; Evidence 1tem 1804,

512 Recovered document B25; Handwritten materials 18B66-0003-28; 11/27/09 e-mail
from Blinken, SCOH-000230; Evidence item 1B04.

37 Recovered document B25-1.

574 I,

5% fd .. Evidence item 1804,
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B. Other materials in the garage box

In addition to the two folders with marked classified documents about
Afghanistan, the garage box contained folders with unclassified material that was of
greal personal interest to Mr. Biden and that he appears to have personally used and
accessed. ]

Several folders in the garage box contained materials that Mr. Biden appears
to have accessed both shortly before and shortly after February 16, 2017, the day Mr.
Biden told Zwonitzer he had “just” found classified documents downstairs.?2 For
example, in January 2017, less than a month before he told Zwonitzer he had just
found the classified documents downstairs, Mr. Biden appears to have accessed
documents later found in the box. On January 23, 2017, Mr. Biden wrote a notebook
entry about a call scheduled for later that day to finalize a deal with Creative Artists
Agency (CAA), a talent agency that went on to represent him in negotiating his book
deal for Promise Me, Dad.?®* The same entry also referenced Mr. Biden's work with
his sister on his °S Corp. 584

The box found in Mr. Biden’s garage contained a corresponding file folder,

labeled “Signed Contracts Penn, CAA,” which contained the signature page of a final

1 FBI Serial 512 1A614.

582 FBI Serials 315, 355 1A400, 512 1A614; Evidence item 1B8&0; Chapter 5.

585 Notebook entry 1B59-0025: ASSOCIATED PRESS, Joe and Jill Biden get multi-book
deal, WHYY (Apr. 5, 2017), https://whyy.org/articies/joe-and-jill-biden-get-multi-book-deal/;
FBI Serial 77 1A86; Bl Serial 682.

584 Notebook entry 1B59-0025.


https://whyy.org/articles/joe-and-jill-biden-get-multi-book-deal

agrecment between Mr. Biden and Creative Artists Agency.?8® Mr. Biden signed the
agrecment, which was dated a few dayvs after the notebook entry, on January 26,
2017586 The folder also contained the final agreement between Mr. Biden and the
Penn Biden Center—Mr. Biden's primary emplover after his vice presidencv—which
Mr. Biden signed, also on January 26. 2017.5%7 And the folder contained a W-9 tax
form for Mr. Biden’s S corporation, CelticCapri, which Mr. Biden used to receive
income from book deals and speeches, among other purposes.’® The W-9 form listed
Myr. Biden as the president of the S corporation and was signed by Mr. Biden and
dated January 30, 2017—less than three weeks before Mr. Biden told Zwonitzer he
had just found classtfied documents downstairs.389

The folder of signed contracts from late January 2017 was found in the box a
few folders awav from the “Facts First” folder that contained marked classified

documents about Afghamstan, as shown in the image below 390

5 1BO0A-SIGNED CONTRACTS PENN_CAA-000001 - 1BO04-SIGNED
CONTRACTS PENN_CAA-000008. Evidence item 1B04.

386 TB0O01-SIGNED CONTRACTS PENN_CAA-000008.

30 1B004-SIGNED CONTRACTS PENN_CAA-000004 - 1BO04-SIGNLED
CONTRACTS PENN_CAA-000007; FBI Serial 512 1A614; Evidence item 1B04.

s T BO0L-SIGNED CONTRACTS PENN_CAA-Q00002; FBI Serial 5812 1A614;
Evidence item 1804; Darla Mercado, Joe Biden used this strategy to trim his tax bill. You can,
too, CNBC (Aug. 6, 2019), https:/'www.cnbe.com/2019/08/08/joe-biden-used-this-strategy-to-
trim-his-tax-bill-you-can-too.html.

359 FBI Serial 512 1A614; 1BCOA4-SIGNED CONTRACTS PENN_(AA-000002.

M0 BT Serial 512 1AG614.
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Mr. Biden also appears to have created a folder with the handwritten label
“Short Termism” and the handwritten date February 3, 2017 less than two weeks
before he told Zwonitzer he had just found classified documents downstairs.?92 This
folder, later recovered by the FBI m the same box as the classified Afghanistan
documents, appears to be labeled in Mr. Biden's handwriting and contains material
about a public policy 1ssue of longstanding interest to Mr. Biden.’ After creating
this folder in or around February 2017, Mr. Biden spoke on a panel addressing “short-
termism” at the University of Delaware a few months later in May 201759

The box also contained a folder labeled "mark Z7 and dated 2/16/17.79% “Mark
Z7 18 a reference to Mr. Biden’s ghostwriter, Mark Zwonitzer, and the folder is dated
the same day Mr. Biden met with Zwonitzer at the Virginia home and told Zwonitzer

he had just found classificd documents downstairs, 6

92 Zwonitzer 7/31/23 Tr. at 82-83: FBI Serial 512 1A614. As explained below, the
folder appears to be labeled in Mr. Biden’s handwriting, based on comparisons with other
known mstances of that handwriting.

33 FBI Serals 35, 512; see also, eg., Joe Biden, [low Short-Termism Saps the
Feonomy, WALL ST, J., Sept. 27, 2016; Notebook entries 1B20-0027, 0025, 0041.

3 Larissa Rubitz, Biden Insiitute takes first step with dynamic business panel, THE
REVIEW (May 2, 2017), https:/udreview.com/biden-institute-takes-first-step-with-dynamic-
business-panel/ (last visited Feb. 1, 20243,

3195 1B004-MARK 7 2-16-17-000001; FBI Serial 512, 1A614.

298 1B004-MARK 7 2-16-17-000001; Biden 10/8/23 Tr. at 132; Zwonitzer 7/31/23 Tr. at
82-83: Evidence item 1B04.
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Mr. Biden also continued to access materials in the box after he told Zwonitzer
on February 16, 2017 that he had {ound the classified documents. For example, on
March 5, 2017, less than three weeks later. Mr. Biden wrote in one of his notebooks
that he wanted to get a copy of the contract offered by Washington Speakers Bureau—

“for my

a group that had made Mr. Biden a lucrative offer to arrange paid speeches
records .01 The garage box contained a folder with the handwritten label
“Washington Speakers Bureau.” which contaimed a copy of that offer.%%2 The
handwriting is Mr. Biden’s 693 The Washington Speakers Bureau folder was found a
few folders away from the “Facts First” folder containing marked classified
documents about Afghanistan.

The materials described above, which Mr, Biden appears to have accessed
the weeks before, during, and after he told Zwonitzer about “just” finding classified
documents, were all located in folders 1in front of the “Facts First” {older in the box (to
the right of the folder in the image of the box ahove).

Immediately behind (to the left of) the “Facts First” folder were three more
items that contained information of significant personal interest to Mr. Biden:

* A manila envelope containing documents from Fehruary and March 2017
relating to Mr. Biden's retirement payments and then-current health-
insurance information, along with a copy of the Senate Kthics Manual
bearing Mr. Biden's handwriting. Mr. Biden also wrote on the envelope,

including the date “4-17,7 an apparent reference to April 2017.504 These
months—February, March, and April 2017——coincide with and closely

I Notebook entry 11359-0027; FBI Serial 77.

502 TR004-WASHINGTON — SPEAKERS BURKAU 000001-000007: FBI Serial 512,
503 Biden 10/9/23 Tr. at 57; Personal Aide 4 Tr. at 119.

664 TRBOCGA-ENVELOPE ADDRESSED TO JOE BIDEN-000001-000028; Bl Serial

it
—_—
]
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follow the date when Mr. Biden told Zwonitzer he found classified
documents, February 16, 2017.

e A white binder labeled "20167 containing detailed financial information
about Mr. Biden’s income and expenses, including expenses relating to the
Virginia home %% Mr. Biden described this type of financial binder as the
sort of material that he knowingly kept in his files.506 When interviewed,
his sister, Ms. Biden Owens, 1dentified materials 1n the binder as ones she
printed for Mr. Biden at his request. 507

¢ A brown/maroon binder labeled “Beau lowa,” which appears to have been
compiled in reughly 2014, and which contains, among other things,
photographs of Beau Biden campaigning 1in lowa.tt8

The box also contained other materials of personal interest to Mr. Biden, some
of which go back decades. and some of which extend for vears after Mr. Biden told
Zwonitzer he had found classified documents 6% These inecluded:

e The Biden Archives, which compiled ancestry information about the Biden
family, and which was addressed to Mr. Biden's parents at their home in
Delaware.010

» Photos and biographical information of Mr. Biden and other members of his
graduating law school class, from 1967.671

e A folder labeled “V.P. Image — Press” containing a 2015 newspaper article
from the Delaware News Journal. The article’s opening sentence reads:
“While Vice President Joe Biden has assured himself a place in U.S. history
books, his political legacy in tiny Delaware is epic.”612

605 FBI Serial 512 1AG14.

806 Biden 10/8/23 Tr. at 99-101: FBI Serial 554 1A662.

607 Biden Owens Tr. at 62-66.

608 FBI Serial 512 1A614.

602 FBI Serial 512 1A612.

610 1B004-ARCHIVES BIDEN THE BIDEN ARCHIVES-000001; FBI Serial 512
1A612.

811 1B004 MANILA FOLDER WITH DOCUMENTS-000002; FBI Serial 512 1A612.

512 1B004_ARCHIVES BIDEN_ VP IMAGE — PRES-000006; FBI Serial 512 1A612.
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* Polhing data related to the 2016 presidential clection showing Mr. Biden
outperforming Mr. Trump in several swing states that Hillary Clinton
lost. 615

e Documents from the end of the Obama administration. For example,
information about Mr. Biden's move out of the Naval Observatory, from
November 2016:61% 4 folder about the Penn Biden Center with materials
from November 2016;61% moving company information for Mr. Biden and
Dr. Jill Biden from December 2016:616 and a folder relating to the Biden
Institute at the University of Delaware, dated January 3, 2017507

¢ Documents from the first few months after the Obama administration,
when Mr. Biden was a private citizen.

e An IRS Form 1099 for tax vear 2017 documenting Mr. Biden's lump-sum
payvment to Zwonitzer for his work ghostwriting Promise Me, Dad, and
other tax documents dated 2018.618

¢ A binder of briefing materials from the 2020 presidential campaign, dated
from 2019 and 2020. Inside the binder are personal photos of Mr. Biden and
his family, including his grandchildren. 619

e Notecards with presidential campaign remarks from 2020620

In sum, the materials surrounding the marked classified documents about

Afghanistan were of personal importance te Mr. Biden and were materials he appears

to have accessed around the time he told Zwonitzer, while they were in Mr. Biden's

Virginia home, that he had “just found all the classified stuff downstairs.”

bty FBI Serial 512 1A612; 1B004_POLLING HRC 2016 JRB-000002-000005.

614 FBI Serial 512 1A612; 1BO04_VICE PRESIDENT OF THE US_FURNITURE-
000001; 1BO04A_VICE PRESIDENT OF THE UNITED STATES-000001.

55 FBE Serial 512 1AG612; 1B004_PENN DC-000001.

©16 FBI Serial 512 1A612; 1B004 TRANSITION-000001.

617 FBI Serial 512 1A612; 1B0041_UDEL 1-03-17-000001.

515 FBY Serial 512 1A612: 1B004-GREEN FOLDER WITH DOCUMENTS-000003.

69 FBIL Serial 512 1A612: 1B004-BOOK 2-000001.

620 FBI Serial 512 1A612; 1B001-CARDS-REMARKS AND NOTES-000001.
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In December 2022 and January 2023, in Mr. Biden's Delaware garage and

home office, FBI agents found classified documents relating to one of the seminal
moments of his vice presidency: hig opposition to the 2009 troop surge in Afghamistan.
The classified documents were physically surrounded by Mr. Biden's private,
personal material, including material he aceessed around the same time he told his
ghostwriter in February 2017, while in his Virginia home, that he “just found all the

classified stuff downstairs,”
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CHAPTER SEVEN
TRACING THE AFGHANISTAN DOCUMENTS

We were unable to deftermine how the marked classified Afghanistan
documents got from the White House, where Mr. Biden possessed them as vice
president in 2009, to his Delaware home, where they were found i 2022, Mr. Biden
had at least some of the Afghanistan documents with him in Nantucket during
Thanksgiving 2009, when, as described in Chapter Six, he used some or all those
documents as reference material in writing his handwritten memo to President
Obama. From Nantucket, we have been unable to determine whether the documents
next went to Mr. Biden's office in the White House, or 1o his official residence at the
Naval Obgervatory, or to his personal home in Delaware.

In an attempt to trace the path of the Afghanistan documents and other
marked classified documents found in the Delaware home, we reviewed oxtensive
evidence of the movement of Mr. Biden’s belongings from the end of the Obama
administration. We interviewed numercus people who were in Mr. Biden's Delaware
and Virginia homes at relevant times, and reviewed photographs and videos of the
spaces as well as records {from moving companies, furniture companies, and other
sources. Ultimately, we could not determine precisely when the box containing the
Afghanistan documents got into the garage, or who put the documents there.

As explained in Chapter Eleven, the strongest case for criminal charges
against Mr. Biden relating to the Afghanistan documents would rest on his retention
of the documents at the Virgimia home in 2017. The February 16, 2017, recorded

conversation when My, Biden told Zwounitzer he “just found all the classified stuff
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downstairs” in the Virginia home is evidence that the Afghanistan documents were
there. Other evidence provides some additional clues suggesting that these
documents may have been stored in the Virginia home and then moved to the
Delaware home. where they were ultimately placed m the box in the garage. As
digcussed further in Chapter Eleven, we find this evidence te be insufficient to meet
the government’s burden n a criminal prosecution.

I, MER. BIDENS MOVES FROM THE NAVAL OBSERVATORY TO VIRGINIA AND THEN
TO DELAWARFE

As explained below, when My. Biden left the vice presidency in January 2017,
he moved into a rental home in Virginia. From 2017 to 2019, Mr. Biden split time
between the Virginia home and his permanent home in Delaware, which he owned
hefore, during. and after the vice presidency, and still owns today.®* In July 2019,
some of My. Biden's belongings in the Virginia home were moved to his home in
Delaware 53

A. 2017 move out of the Naval Observatory

On January 7. 2017, the Bidens moved furniture and personal belongings out

of the Naval Observatory and into the Virginia home using a private moving

64 Biden 10/8/23 Tr. at 40-47 (describing building the Delaware home while a
Senator). See also Sections LA and 1.B below.
835 See Section 1.D below.
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company.t® The Bidens paid for the move themselves and packed their own
belongings, with the help of staff members and naval enlisted aides 837

Mr. Biden was personally involved in the move: He selected which pieces of
government-owned furniture from the Naval Observatory he bought and moved to
Virginia. directed some of the packing, and was personally present for the entirety of
the move.%%8 One military aide recalled seeing him “packing by himself” and “just him
moving his stuff one at a time into the . . . truck”™ at the Naval Observatory on moving
day. and Secret Service agents saw Mr. Biden “moving boxes” at the Virginia house
during the weckend of his move into that house 639

Mr. Biden stored papers in several places at the Naval Observatory, including
desks, safes, and briefcases, As explained above in Chapter Three, My, Biden stored

classified materals at the Naval Obscrvatory while vice president. We were unable

6365 12/21/16 Invoice from private moving company. Georgetown Moving and Storage,
SCOH-000279; 1/7/17 e-matls from Secret Service agents describing status of movers packing
up the Naval Observatory, USSS-0000528890 and USS5-0000529043.

647 12/21/16 Invoice from private moving company, Georgetown Moving and Storage.
SCOH-000279 (indicating “customer to pack all.” “carvier to pack none™; Residence Manager
Tr. at 37; NEA 5 Tr. at109-114; Ricchetti Tr. al 122, 124; NEA 1 Tr. at 48, 5{-51, 35-56: NEA
3 Tr. at 28-30, 34; Personal Alde 3 3/28/23 Tr. at 111-112; Personal Adde 3 10/4/23 Tr. at 14-
15, 31; Dr. Biden Personal Aide Tr. at 58-61; Staff Assistant 2 T'r. at 86-87, 91-92.

638 10/6/16 Memo from Residence Manager to the Viece President and Dy Biden,
1B004-Vice President of the US_Furniture at 000002 ("Per our conversation yesterday ... 7}
handwritten notes describing phone call with Residence Manager on 12-19-16. FBI Serial
278, Notebook 1B59; entry 1n Notebook DAILY 2016 (1B59) describing 12/19/16 call with
Residence Manager (“12-19-16, 9:55pm The Lake: Also spent time on phone w/ [Residence
Manager] re: furniture + movement of furniture™); NEA 3 Tr. at 28-34; NEA 5 Tre. at 114:
NEA 1 Tr. at 48, 50-51, 55-56; Military Aide 7 Tv, at 50; 1/7/17 e-mail from Seccret Service
agents describing Mr. Biden as present at the Naval Obscrvatory with the movers, USSS-
0000528890; 1/7/17 e-mail from Secret Service agents describing Mr. Biden going to Virginia
Residence, USSS-0000521214: Personal Alde 3 10/4/23 Tr. at 3-6, 16-18, 20: Residence
Manager Tr. at 60; Ricchetti Tr. at 122, 135

639 Military Adde 7 Tr. at 50, 53-55; 1/13/17 Secret Service e-mail, UUSSS-0000406162,
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Mr. Biden and his staff kept classified documents in safes at the Naval
Observatory, but staflt cleared out their contenis after the January 7, 2017 move. 84
Mr. Biden was also known to keep documents in his briefcases. which he carried with
him when traveling.% Mr. Biden's staff did not go into his desk at the Naval
Ohsevvatory, and 1t appears staff retrieved documents from his briefease only rarely,
if ever, so we were unable to determine if those locations contained any documents at
the end of the admmistration. 847

We were also unable to determine whether any of Mr. Biden's papers-——
classified or not—were in the boxes moved out of the Naval Observatory and to
Virginia. No one involved recalled packing or moving papers or files belonging to Mr.
Biden.51% Ny, Biden also stated that he did not “ever remember packing up written
material te go anvwhere. % He explained that. "[ijt doesn’t mean it didn't happen.
hut 1 just don’t remember any of that.”650

During the investigation, we obtained photographs of the Virginia home from

several sources In an attempt to identify photographs showing the classified

645 1/15/17 e-mail from military aide to Executive Secretary, SCOH-000255: Military
Alde 8 Ty. at 17, 33-31; 1/16/17 e-mail correspondence between OVE National Security Affairs
and OVP Counsel staff, SCOH-000246; 1/16/17 e-mail correspondence between OVP National
Sceurity Affairs and OVP Counsel staff, SCOH-000218; 1/16/17 e-mail, SCOH-000259;
Executive Secretary Staffer 2 7/7/23 Tr. at 57; V1717 e-mal, SCOH-000256; Associate
Counsel 3/29/23 Tr. at 16, 74; Bakotic 7/19/23 Tr. at 90-92.

646 Staff Assistant 3 Tr. at 49; Exccutive Assistant 9/28/23 Tr. at 73-74; Personal Aide
1 4/26/23 Tr. at 58; Personal Aide 2 Tr. at 35; Personal Aide 3 3/28/23 Tr. at 34-35, 56-57;
Personal Aide 3 10/4/23 T'r. at 32-53.

647 Personal Aide 3 3/28/23 Tr. at 85; Personal Alde 3 10/4/23 Tr. at 10; NEA 5 Tr. at
67; Staff Agsigtant 3 10/4/23 Tr. at 67-68; Military Aide 10 Tr. at 22

618 See, e.g., NEA 1 Ty at 56; NEA 3 Tr. at 30-31.

“19 Biden 10/8/23 Tr. at 67,

&4 Il ar 67.
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Afghanistan documents or the box in which they were found. We found none. We did
identify photographs taken in January 2017, while Mr. Biden was moving into the
Virginia home from the Naval Observatory. But the photographs showed only the
exterior of moving boxes, not their contents, and we were not able to identify the box
i which the Afghanistan documents were found in any of the photos.

B. Security at the Virginia home

The Virginia home was not authorized to store classified information in
February 2017, when Mr. Biden told Zwonitzer he had “just found all the classified
stuff downstairs”

The Virginia home was not set up for secure handling or storage of classified
documents. No one we interviewed recalled any safes or other approved facilities for
the storage of classified material in the home. 93! The Virginia home had an alarm
svstem .52 It was also genervally locked, although a staff member entered the house
through an unlocked door to facilitate the move-out in July 2019.853

Although the White House Situation Room delivered a classified book to Mr.
Biden at the Virginia home on one occasion near the end of the Obama administration

in early January 201755 his National Security Affairs staff later determined that he

630 See, e.g., Secret Service Special Agent 2 Tr. at 80; Virginia house manager Tr. at
45,

652 Virginia House Manager Tr. at 14-15; 1/30/17 e-mail from U.8. Secret Service agent
to Dr. Biden's personal aide, USSS-0000527876; Secret Service Special Agent 1 Tr. at 37-39.
But see NEA 1 Tr. at 86 ("[f there was [an alarm] we didn't use it or it didn’t work.”).

633 NEA 1 Tr. at 87; Secret Service Special Agent 1 Tr. at 39; Dr. Biden Staffer 1 Tr.
at 63-64.

81 1/15/17 e-mail from Military Aide 8 tc OV staff and White House Situation Room,
SCOH-000318; 1/14/17 Sceret Service e-mail, USSS-0000524184; 1/15/17 e-mails between
military aide, QVP staff, and the White House Situation Room, SCOH-000314. That evening,
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should not receive classified material there.5% E.mail correspondence among his
staff. military aide, and briefer reflect that Mr. Biden learncd of this change in
process. as he “requested the [President’s Daily Brief] for the drive into the White
House 8% when he started spending the night at the Virginia home 97 as opposed to
his staff's alternative plan of delivering it to the West Wing for him to review after he
arrived there 658

After the vice presidency, the Virginia home had an intermittent Secret Service
presence for six months. ending in July 20179 During those six months, agents were

present only when a protected person was there {(such as Mr. Biden or Dr. Jill Biden),

the Bidens rveturned to the Naval Observatory. 1/15/17 Secvet Service c-mail. USSS-
0000521182,

5 1/1%/17 e-mail from National Security staffer t¢ Kahl. SCOH-000304; 1/17/17 e-
mail from Kahl te National Security Staff, SCOH-000301.

836 1/18/17 e-maill from Military Aide 3 to OVP National Sccurity Affairs staff and PDB
briefer, SCOH-000271.

637 Between January 7. 2017, when he moved into the Virginia home, and January 18,
2017 when he began spending the night there. Mr. Biden traveled extensively and continued
to stay overnight at the Naval Observatory on the few occasions he was in Washington, D.C.
See, e.g., 1/8/17 e-mails between Military Alde 7. OVP staff, and the White House Situation
Room, SCOH-000248: 1/7/17 Secret Service e-mail, 1BOOT_01916050 {indicating Mr. Biden
returned to the Naval Observatory at 23:17 on January 7, 2017); 1/8/17 c-mails between
military aide and OVP staff., 1B001 01915912 (indicating that briefing books for January 9.
2017 will be delivered to the Vice President in the morning in Los Angeles); 1/10/17 e-mails
between military aide, OVP staff, and the White House Situation Room. SCOH-000244.
SCOH-000252, SCOH-000265; 1/11/17 c-mail from OVP National Security Affairs staff,
SCOH-000261: Sccret Service schedule for January 11, 2617, USSS5-0000004488;  Secret
Service schedule for January 12, 2017, USSS-0000004494; 1/11/17 e-mails amongst OVP staff
with Mr. Biden’s schedule for January 12, 2017, 1B0O01_01984097; 1/13/17 White House Press
Release, SCOH-000222; 1/14/17 Secret Service e-mail, USSS-0000001109 (indicating Mr.
Biden arrived at the “Lake House” the evening of January 13, 2017),

638 1/18/17 e-mail from Military Aide 3 to OVP National Sccurity Affairs staff and PDB
briefer, SCOH-000271; 1/18/17 e-mail from Military Aide 3 to Exccutive Assistant, OVP
National Security Affairs staff, SCOL1-000302; 1/18/17 e-mail from OVP National Security
Affairs staffer to Naticnal Security Affairs staff, SCOH-000272: 1/19/17 e-matls amongst OVP
National Security Affaivs staff, SCOH-000263,

658 T/7/17 Secret Service e-mail, USSS-0000523706; Secret Service Supervisor Tr, at
32: Secret Service Special Agent 1 8/24/23 Tr. at 36,
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and agents generally had a staffer or protected person give them access to the
home 560 My, Biden split his time between the Virginia home, the Delaware home,
and his recently purchased beach home in Rehoboth Beach, Delaware 567 Dy, Biden
stayed overnight at the Virginia home when she was teaching. %62

The Virginia home was frequented by family members, staff, and guests, not
all of whom had a security clearance. A Seeret Service agent lived intermittently in a
basement bedroom from about the summer of 2017 until the summer of 2018, though
he was not working on Mr. Biden's securiiy detail at the time.t6% A former naval
enlisted aide staved there from about January 2019 until July 2019.%¢! Family
members and guests also visited occasionally 665

C. In January 2017, after the end of his vice presidency, Mr. Biden

found classified documents at his Virginia home and returned
them

Soon after leaving the vice presidency, My, Biden apparently recogaized that
the Virginia home was not a secure location for the storage of classified material.
When interviewed, Mr. Biden's personal aide recailed that during the first week after
the end of the administration— several weeks before My, Biden told Zwonitzer he “just

found all the classified stuff downstairs”™—Mr. Biden discovered elassified material at

860 1/15/17 e-mail from Secret Service agent to personal aide, SCOH-000223; Sceret
Service Special Agent 2 Tr. at 79; Virginia house manager Tr. at 15-18; NEA 1 Tr. at 86-87;
Dr. Biden Staffer 1 Tr. at 32.

6651 See, e.o., NEA 1 Tr. at 92; Secret Scrvice Special Agent 1 8/24/23 Tr. at 26, 34, 36;
Zwonitzer 7/31/23 Tr. at 146-47; Ricchetti Tr. at 140; Personal Aide 3 3/28/23 Tr. at 144, 174.
6/8/17 Schedule, NARA_SCAN_00000300 (“Closc on the Beach House™): FBI Serial 3.

662 NEA 1 Tr. at 66.

667 Secret Service Special Agent 1 8/24/23 Tr. at 31-32.

64 NEA 1 Tr. at 65-66.

855 Id. at 66-68; Dr. Biden Personal Aide Tr. at 78-79; Zwenitzer 7/31/23 Tr. at 144-16.
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the Virginia home and directed the aide to return it to the White House 55 According
to the aide, he was standing outside the Virginia home when Mr. Biden approached
him and handed him a “slim binder| " with a classified coversheet.t57 Mr. Biden said
something like, “I just found this. Can you make sure it gets back to the White
House?786% The aide surmised that the binder contained materials relating to “foreign
leader calls” because Mr. Biden participated in many such calls in the last days of the
administration. 569

The aide believed he notified the director of programs for the Office of the Vice
President’s National Sccurity Affairs team, who had stayved on into the next
administration.®"¢ The aide believed he then gave the classified binder to a Secret
Service agent at the Virginia home, who brought 1t to the Naval Observatory, where
a military aide delivered 1t to Viee President Pence's national security staff at the
White House 571 We reviewed available phone records and interviewed several people

serving at the time 1in the White House, the Secret Service, and the Naval

866 Parsonal Aide 3 3/28/23 Tr. at 197-212; Personal Alde 3 10/4/23 Tr. at 58 {(deseribing
timing of incident as “a week or roughly a week after the Inauguration.”)

867 Personal Aide 3 3/28/23 Tr. at 197-99. The aide did not believe it was one of the
“typical” classified coversheets with red, orange, or vellow classification markings: rather. he
believed tt had the “vice presidential seal” and “some type of classifled marking on it.” Id. at
198-99.

868 el at 199-200; see also 1d. at 187.

869 Jd. at 204, 211-12. The aide did not believe the binder was one of the Vice
President’s “traditional briefing book[s]” from his National Security Affairs team. fd. at 189.

670 fd. at 201-04. Initially. the aide stated it was possible that he nottfied a military
aide instead. fd. at 201, When re-interviewed. however, the aide stated that he believed he
contacted the Director of Programs for National Security Affairs, and not a military aide.
Personal Aide 3 10/4/23 Tr. at 58-59.

51 Personal Aade 3 3/28/23 Tr. at 203-04, 208-10.
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Observatory, and none of them recalled this event 872 Mr. Biden did not remember it
either, although he stated in written responses to questions submitted by the special
counsel: “If I had seen any marked classified documents in my home or office between
the time when I was serving as Vice President and President, I would have
immediately returned them to the 11.5. government.”™"? During his interview, he also
stated that if he found classified documents, “T would have gotten rid of them. [ would
have gotten them back to their source. . . . I had no purpose for them, and I think it
would be mappropriate for me to keep clearly classified documents.”s!

D. Move out of Virginia home to Delaware in 2019

On July 18, 2019, private movers packed and moved the Bidens belongings
from the Virginia home to the Delaware home. under a staffer’s supervision.® My,
Biden was not present for the packing or move, as he was traveling for his

presidential campaign 676

672 Director of Programs Tr. at 156-57, 180 {(stating that the incident did “not sound
familiar”): Secret Sevvice Supervisor Tr. at 29-30 (stating he was unaware of Secret Service
agents being given classified information found at the Virginia Residence); Military Aide 1
Tr. at 32-37; Military Aide 2 Tr. at 13-14; Military Aide 3 Tr. at 82-83; Military Aide 8 Tr. at
55-56.

573 Biden 10/9/23 Tr. at 7-8, 39-40; President Joseph R. Biden, Jv.’s Responses to
Written Questions Submitted by the Special Counsel, Dec. 1, 2023, at 1. Mr. Biden caveated
his response 1n his interview by adding that “notes in my book, they're my notes and they're
my property, but that document is not my property.” Biden 10/9/23 Tr. at 12.

671 Biden 10/9/23 Tr. at 41.

675 Moving company inveice, SCOH-000274 {(indicating a pack date of 7/16/19, a load
date of 7/17/19, and move date of 7/18/19 from Virginia home to Delaware home); Dr. Biden
Staffer 1 Tr. at 61-64.

856 CI1TY NEWS SERVICE, Joe Biden visits Crenshaw-district soul food restqurant, hits
Trump on  go  back’ rhetoric, 1.0S ANCELES DAILY NEWS (July 19, 2019),
https://www. daillynews com/2019/07/19/0e-biden-visits-crenshaw-district-soul-food-
restaurant-hits-trump-on-go-back-rhetorie/ (last visited Jan. 31, 2024) (Biden returned
Thursday [Friday, July 19, 2019} to Southeyn California to raise money for his Democratic
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Our investigation focused on a wooden, two-drawer file cabinet that moved
from the Virginia home to the Delaware home, because marked classified documents
were later found inside the file cabinet in the Delaware home. and because of the
possibility that the classified Afghanistan documents later found in the Delaware
garage were at one time stored in the file cabinet. 577

In the Virginia home. the file cabinet held files and was located near Mr.
Biden's green-top desk in his basement office.t7® ITn July 2019, the file cabinet moved
from the Virgimia home to the Delaware home 599 Mr. Biden said in his interview he
heliecved he bought the cahinet for the Virgimia home, but was unsure.%" We were
otherwise unable to determine where the cabinet originated, although photographs
and records suggest 1t did not come from the Naval Observatory, and it likely came

from the Delaware home or was bought for the Virginia home.3%! Regarvdless, Mr.

presidential bid[.["): Heidi Praybyla. Biden's plan for rural America is the lalest Democratic
outreach to Trump COURLTY, NBC NEWS (July 18, 2019},
https//www . nbenews.com/politics/2020-¢lection/biden-s-plan-rural-america-latest-
democratic-outreach-trump-country-n1031441 (last visited Jan. 31, 2024); Alexandra Jafte.
Biden plan sechs to boost rural America through investments. AP NEWS ONLINE, (July 16,
2019), https://apnews.com/united-states-presidential-election-
54bG8d199th316158735b878a1518a1 (last visited Jan. 30, 2024y ("We have to ensure we
bring along evervone.’ the former vice president said in Manning, an lowa town of about 1.500
residents.”).

W FBI Serials 43, 44.

6% Biden 10/8/23 Tr. at 78-79; Personal Aide 3 10/4/23 Ty, at 13-44.

67 Personal Aide 3 10/4/28 Tr. at 43-414 (“green hanging files”). The desk did not move
to Delaware. See, e.g., SCOH-000274; August 2019 Photographs of Virginia home, SCOH-
000741: SCOH-000712; SCOH-000743; SCOH-000744; SCOH-000715; SCOH-0007:16.

880 Biden 10/8/23 Tr. at 43, 72.

681 We identified several other sources of furniture and deliveries of items to the
Virginia home between January and April 2017, However, none of those deliveries appear to
have inciuded the file cabinet. 2/14/17 e-mail from Mr. Biden's Personal Aide to Secret
Service, USSS-0000523734; 1/12/17 e-mail from Secret Service agent to Dr. Biden's personal
aide, SCOH-000220; 1/13/17 e-mail between Secret Service agents, USSS-0000527855;

160


https://apnews.com/united-states-presidential-election
https://www.nbcnews.com/politics/2020-election/biden-s-plan-rural-america-latest

Biden told us the file cabinet contained his own files and no one else’s, and his
personal aide recalled filing papers for Mr. Biden in both that cabinet and his green-
top desk when those items of furniture werc 1n the Virginia home.0%?

The staffer present for the move out of the Virginia home recalled that
furniture such as the cabinet was plastic-wrapped and moved with contents mside,
rather than being emptied before moving.%%% No one we interviewed recalled emptying
the cabinet and packing its contents for the move to Delaware 84

In January 2023, FBI agents recovered two marked classified documents from
a notebook found in the same file cabinet in the basement den of Mr. Biden's
Delaware home.%5 Both documents were dated from 2013, and one related to

American troop levels in Afghamstan, while the other related to Irag 5%

February 2017 Secret Service Final Survev Report, USSS-0000523800; March 2017 Secret
Service e-mails, USSS-00003 13361, USS5-0000310321.

682 Biden 10/8/23 Tr. at 79 ("[T]hev were all my files. I believe, or at lcast under my
control . . .. [I]t wasn’t ike somebody filed their papers in my file cabinet.”); Personal Aide 3
10/4/23 Tr. at 11-14, 13-44.

83 Dy, Biden Staffer 1 Tr. at 62, 66-67, 70-72.

684 Jd.; 7/15/09 text messages between Dr. Biden Staffer 1 and Personal Aide 3, SCOH-
000380 Perzonal Aude 3 10/4/23 Tr. at 54-56.

685 F'BI Serials 44 1756, 682.

68 FBI Serial 683 1A772 C1, €2, C3, C4.
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1l EVIDENCE THAT MR. BIDEN POSSESSED THE CLASSIFIED AFGHANISTAN
DOCUMENTS IN THE VIRGINIA HOME

Some evidence suggests the Afghamstan documents were stored in the
basement of the Virginia home from 2017 to 2019, moved in July 2019 to the
Delaware home, and, at some point either before or after the move. transferred to the
garage box, where they were finally found 1n the Delaware garage in December 2022,
But we cannot rule out other explanations, including the possibility that the classified
Afghanistan documents were left somewhere in Mr. Biden's Delaware home while he
was vice president and forgotten there. until someone put them in the garage box
after the 2019 move from the Virginia home to the Delaware home without realizing
the documents contained classified information.

A. The dates of documents in the garage box suggest they were in
the Virginia home

There are clues in the files themselves that suggest the contents of the garage
box were moved from Virgima to Delaware. The garage box containing the
Afghanistan documents also contained other documents with dates that correspond
to dates when Mr. Biden's schedule shows him present at the Virginia home 1 and
around February 2017 and afterward. The coinciding dates suggest that those

documents were at the Virginia home with him during that period.s%¢

690 FBI Serials 304 1A340, 179, FBI-00001343 {Schedules); 1BO04-SHORT TEKRMISM
2-3-17-000001: 1B004-PLAN FORYOUR FUTURE VANGUARD-D00001; 1BO04-MARK 7 2-
16-17-000001. The garage box also included Biden’s specches, speaking engagement offers,
and financial documents dated between March 2017 and March 2019, 1B004-2016
CAMPAIGN SPEECHES_LLABOR-000017; 1B004-CAA - SPEECHES-000003; 1B0OO4-
INCOME AND EXPENSES 2016-000005-21: 1B001-

GREEN FOLDER WITH DOCUMENTS-000002-28.
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B. The garage bhox containing marked classified Afghanistan
documents came from the move out of the Virginia home

Based on photographs we obtained, it is likely the garage box that was later
found to contain the Afghanistan documents came to the Delaware home during the
July 2019 move from Virginia to Delaware.

About a month after the move from Virgima to Delaware, in late August 2019,
a photo shows what appears to be the same box as the garage box containing the
Afghanistan documents, inside the Delaware home in My, Biden's main-floor office,
immediately next 1o hig desk.%" The box 1s not seen in photographs of that space next
to his desk from June 2019 (one month before the move).892 Two months after the
August 2019 photo of the box, in October 2019, another photo shows what appears to
be the same box in the same place in Mr. Biden's office.%9? Based on its size and
markings, rhe box next to Mr. Biden's desk in the August and October 2019 photos
appears to be of the same tvpe as the boxes that moved from the Virginia home o the

Delaware home in late July 2019694

891 8/26/19 photograph, SCOH-000576; FBI Serial 625 1A720.

692 7/3/19 photos, SCOH-000774 and SCOH-000775

89 SCOH-000768. Our conclusion is based on close inspection of the box's distinctive
markings and packing tape.

694 7/20/2019 photo, SCOH-000769: FBI Serial 679 1A768.
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The August and October 2019 photographs of Mr. Biden's Delaware office desk
do not show the box’s contents, When the garage box was recovered by the FBI in
December 2022, it contained material dated between December 2019 and September
2020, after Mr. Biden moved out of the Virginia home and when he was living 1n the
Delaware home " This means that at least some of the box's contents were added
after the box was stored in Mr. Biden's Delaware home office in 2019, Tt 1s also
possible that, sometime after the box was photographed in Mr. Biden's Delaware
office 1n October 2019, someone put the classified Afghanistan documents into this
box from elsewhere in the Deiaware home, reusing the box for this purpose. One
witness specifically recalled My, Biden reusing old boxes, even when thev were
damaged. ! In any case. the box containing the Afghanistan documents was
eventually moved out of Mr. Biden's Delaware home office to the Delaware garage,
where 1t was found 1n 2022,

We interviewed dozens of witnesses about the box and its contents, including
Mr. Biden. All denied knowing that the classified Afghanistan documents were 1n the
box, and all demed knowing when or how the box and its contents arrived in the
carage, or who put them there. In the intervening vears, boxes, furnmiture, the

Corvette, and miscellancous items were repeatedly moved in, cut, and around the

00 1B004-BOOK 2-000001177 (binder containing memos, schedules, and speeches
dated between December 2019 and March 20203 1BU04-LOOSE DOCUMENTS AND
PHOTG-000001-13; 1B004-CARDS-REMARKS  AND  NOTES-000001-73  (campaign
speeches, schedules, and an event memo for Justice Ginsburg’s memorial service dated
between August 2019 to September 2020); Personal Aide 4 Tr. at 86-89. Secret Service e-
mails show Mr. Biden also visited his beach house. See, e.g., 6/13/20 ¢-mail between Secret
Service agents, USSS5-0000007733,

0 NEA 1 Tr. at 123,
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garage.’? While staffers—and cven Mr. Biden—recalled being in the garage and
seeing hoxes at various points, no one recognized the box containing marked classified
documents or recalled moving boxes within the Delaware home to the garage. 93

C. Investigation of the file cabinet that was moved from Virginia to
Delaware was inconclusive

We also examined connections between the contents of the garage box and the
file cabinet that moved from Virginia to Delaware, to investigate the possibility the
Afghamstan files were at one time stored in the file cabinet. No witnesses recalled

removing files from the cabinet. ™ Ultimately, the investigation was inconclusive.

Independent of the February 2017 Zwonitzer vecording, the dates of the files
m the garage box and the way the hox was labeled suggest that some or all the files
in the garage box, including the classified Afghanistan documents. may have been
moved from the Virginia home to the Delaware home 1 2019, before they were found
1 a box in the Delaware garage in 2022, But there are alternative explanations for
how the Afghanistan documents got into the garage box that are also consistent with

the evidence described above. As discussed in Chapter Eleven. we find the evidence

21720723 FBI photographs of garage, 20230120 JLH_0027 and 20230120_JLH_001
8: 12/21/22 FBI photograph. 20221221 _ERT_0013; April 2018 through December 2022
Mechanic records, SCOH-000568; Photograph of Delaware residence, SCOH-000575; FBI
Serial 625 1AT20; Secret Service photographs of Delaware home. USSS-0000366970, USSS-
0000262676 Campaign photographs SCOH-000770, SCOH-000771, SCOH-000772, SCOH-
000773,

08 See, e.g., Personal Aide 4 Tr. at 112-113; Director of Oval Office Operations Tr. at
64-70; Dr. Biden Personal Aide Tr. at 113-118.

WENEA 1 Ty at 111-12: Personal Aide 4 Tr. at 147-48 (doesn’t remember going
through the cabinet); Director of Oval Office Operations Tr. at 115 ("l have never accessed
that, no.™)
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as a whole msufficient to meet the government’s burden of proving that Mr. Biden

willfully retained the Afghanistan documents 1in the Virginia home in 2017.
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